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| Introduction

Following its first two country visits to Austriani1990 and 1994, the European Committee
for the Prevention of Torture and Inhuman or Degrgdreatment or Punishment (CPT) had
recommended the establishment of “an independedy bm inspect on a regular basis the
conditions of detention in police jaifs"The Committee added that such a body would be
most effective, if it was institutionally indepemdeof and separate from the police and
provided with the competence to receive complanfitdetainees as well as conduct visits to
places of police detention out of its own initi@fvin its response to the second report, the
Austrian government found the suggestion wortha@dnsidered, but thought it would need
further examination particularly regarding the reszgy legal and financial means to ensure
effectiveness of the mechani$m.

The institution of avienschenrechtsbeirat (MRBjuman Rights Advisory Board (HRAB)]
at the Ministry of Interior (Mol) was subsequengigvisaged in the 1998 draft amendment to
the Sicherheitspolizeigesetz (SP[Sgcurity Police Act (SPA)]. The ultimate estabifismt of
the HRAB gained momentum with the tragic asphyXia dNigerian asylum seeker, Marcus
Omofuma, who had died while being gagged with aglkempe by Austrian police men on
board of a plane during deportation in May 1998 light of this tragic incident and
mounting public pressure on the Minister of Intertbe HRAB was provisionally established
on 30 June 1999 by a ministerial ordinance andexyuently legally enacted by Parliament in
article 15a-c of the amended SPA in Septembereo§éime yeat.

The mandate of the HRAB as established by the SiP#etl out to be broader as envisioned
by the CPT, as it comprises not only monitoring pafice detention facilities, but also
includes the review of police command and enforggnpewers in general. With respect to
its independence from the security authorities, én@x, the HRAB does not live up to the
recommendations made by the CPT. In line with tlhistAan tradition of Advisory Boards,
the HRAB'’s role was envisioned as consultative bimdghe Ministry of Interior (Mol). Going
beyond the traditional role of advisory bodies, HRAB was, however, also equipped with
far reaching visiting competences to monitor ansierg the practice of the security
authorities. The Advisory Board therefore findseitssituated between cooperation and
control — a position, which determines the facttos its effectiveness with a view to

! Report to the Austrian Government on the visit ts#hia carried out by the European Committee fer th
Prevention of Torture and Inhuman or Degrading fimeat or Punishment (CPT) from 20 May 1990 to 2% Ma
1990, CPT/Inf(91) 10 para 87.
2 Rapport au Gouvernement autrichien relatif asaeseffectuée par le Comité européen pour lagméon de
la torture et des peines ou traitements inhumaindégradants (CPT) en Autriche du 26 septembrecatobre
1994, CPT/Inf (96) 28 paras 93/94.
3 Comments of the Republic of Austria on the repbthe European Committee for the Prevention atdre
and Inhuman or Degrading Treatment or Punishmeiitsonisit to Austria from 26 September to 7 Octobe
1994, CPT/Inf (96) 29 p. 27.
* Poeschl, Magdalena, “Der Menschenrechtsbeirat’Jdarnal fuer Rechtspolitik, 2001, pp. 47 ff; Ndwa
Manfred, ,Verhiitung von Mesnschenrechtsverletzurdygch praventives Besuchssystem®, in Donatscaltet.
Iszestschrift fur Stefan Trechsel zum 65. GeburtsZaigich 2002, pp. 55-78.

Ibid..



Twinning Light Project Romania, TF 2007/IB/JH 21: TBupport for setting up an efficient
National Preventive Mechanism for an increased mom and protection of human rights
in the places of detentidon

improving the situation of human rights and necelysahapes the working methods and
practices developed in the more then ten yearg sis@stablishment in 1999.

With regard to non-judicial human rights protectionAustria, the HRAB forms part of a
growing number of organs (“Boards”, “Commission®dvocacies”, “Ombudspersons” etc.)
concerned with the rights of specific groups orspas (such as the rights of children or
persons with disabilities) or dealing with certaubstantive areas (such as data protection or
non-discriminationf. In the context of Austria’s ratification of the @ymal Protocol to the
UN Convention against Torture (OPCAT}his “uncontrolled growth” of non-judicial legal
protection of fundamental rights in Austria has repd the debate about the creation of a
National Human Rights Institution which could intatg the various bodies and function as a
National Preventive Mechanism (NPM) in accordancéh vihe relevant provisions of
OPCAT® Due to its substantive area of competence andcdtssiderable practice in
monitoring places of police detention, the HRAB Heeen discussed as a model for the
creation of an Austrian NPM.To what extent the current institutional desigrd degal
mandate of the HRAB would fulfill the requirememmSOPCAT will be discussed at the end
of this study.

Il Legal and Institutional Framework
1 Legal Basis

The HRAB is founded on section 15 lit a of the Sich stipulates thathe Minister of
Interior shall be advised by the HRAB in all quess concerning the observance of human
rights within the sphere of competence of the Mol (cotadivie function). To this effect, the
HRAB is tasked tanonitor and concomitantly contrgthe activities of security authorities and
other subsidiary organs under the authority of Mel, including all acts of direct
administrative command and enforcement powerdie [ Ausibung unmittelbarer
verwaltungsbehordlicher Befehls- und Zwangsgewatipnitoring function). The HRAB can
take action out of its own motion (ex officio) an the request of the Minister of Interior and
is required to submit recommendations on the canstaprovement of the human rights
situation within the sphere of competence of thd.Mo

While the SPA is part of statutory law, the amen8edtion establishing the Advisory Board
was originally endowed with constitutional statugyich granted the newly created body a
maximum of institutional guarantee that could na bhanged by simple legislative

majority*° However, during the general review of constituéioprovisions in 2008, Section

15 lit a was subsequently reduced to the statasdmhary law.

® For a recent overview of all existing bodies eigng various consultative and monitoring functiéms
Austria, see Buchinger, K./ Kozma, J., Thematicdle®fudy on National Human Rights Institutions &hdnan
Rights Organisations — Austria, A study preparedlie Fundamental Rights Agency, September 2008yé&to
published.
’ Austria signed the OPCAT on 25. September 2008h&si not yet ratified.
8 Nowak/Tretter, “Vorschlage zur Errichtung einetiomalen Menschenrechtsinstitution in Osterreich®,
Journal fur Rechtspolitik 15 (2007).
° See e.g. Protocol of an International Expert Megtin a National Preventive Mechanisms in Austrs,
September 2007, published by the HRAB, availahlewatv.menschenrechtsbeirat.at.
12 See Nowak fn 5, who suggestst however that theitapce of the constitutional status has been
overestimated, as it only applied to the existeafdbe HRAB, but not to its functions as visitingdamonitoring
mechanism.

2



Twinning Light Project Romania, TF 2007/IB/JH 21: TBupport for setting up an efficient
National Preventive Mechanism for an increased mom and protection of human rights
in the places of detentidon

Section 15 of the SPA also regulates the nomingitronedure for the Advisory Board (lit. b)
and defines the organizational structure, workirgghrads as well as rights and duties of its
members (lit ¢). The Rules of Procedure contairdiegails on the working methods, the
holding of regular sessions and the establishmeneégonal commissions, are regulated in
Ordinance Il 1999/395 [MRB-V], which was enactetkerfconsultations with the Advisory
Board upon its first constitution in July 1999According to the Rules of Procedure, the
Advisory Board issued Guidelines for the structame working methods of its Commissions,
which detail appointment procedures, responsiedijtivorking methods as well as modalities
for the remuneration of the individual Commissi@1ér

2 Organizational Structure

The dual capacity as consultative organ and mangamechanism has found expression in
the HRAB's organizational structure:

The consultative function is exercised throughAdrisory Boardwhich advises the Minister
of Interior on all aspects of human rights withis r her field of competence, with a view to
identifying and correcting structural shortcominggart from the Chairperson (and the vice-
Chairperson), the Board’s membership consists acual number of official representatives
of the relevant line ministries and representativiegrivate non-profit organizations working
in the field of human right§® This composition on the basis of parity follows tAustrian
tradition of advisory boards [Beirate] within thalgic administration, whose function is to
facilitate joint consultations between public officials and exteraperts:* The HRAB is
therefore designed as a forum for iastitutionalized dialoguéetween the authorities and
representatives from civil society on structurabiss relating to the protection and promotion
of human rights within the sphere of competencief\Vol.

In order to fulfill its task to monitor and contrtile activities of the security authorities the
SPA provides for the establishment of regiomgbert Commission§.he Commissions serve
as “the eyes and ears” of the Advisory Board thhoagnducting routine visits to police
stations and police prisons all over the countrg aronitoring acts of police command and
enforcement powers during large scale police omersit The findings and recommendations
of the six Commissions reported to the Advisory Blosegularly serve as the basis for
recommendations to the Mol or result in furtherdapth examination of structural issues
identified by on-site visits.

The Chairperson of the HRAB is supported by a ftinlle Secretariat, which currently
consists of 7 staff members responsible for thestsuitive support in the preparation and
follow-up of Council sessions, the maintenance bé treporting data base, and the
administration of the HRAB'’s budget. In parallehet Mol established a special Bureau
responsible for coordinating the information exay@amvith the HRAB and the submission of
requests and recommendations to the relevant degats within the Mol.

1 The Rules of Procedure were subsequently modifiedamended in July 2004 and January 2008.

12 |ssued by the HRAB in accordance with article J%aba. 1 of the Rules of Procedure; hereinafterid€lines
for the Commissions”, available at: www.menschehtgeirat.at.

13 Section 15 lit b Nr. 2 of the SPA.

1 poeschl, p. 48.
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Organisation of the HRAB

inistry of Interio

6 regional Commissions as “Eyes and Ears”

Comm. i omm
Vienna I

3 Institutional and Financial Autonomy

As advisory organ of the Minister of Interior, tR&RAB is organizationally linked to the Mol,

and its Secretariat is provided by and located iwitlhhe premises of the Ministry. This
organizational link may be practical for using sgies and strengthening the internal
acceptance of the HRAB within the Ministry; on thider hand, the institutional integration
of the HRAB into the Mol raises questions as toiitdependence and impartiality (see
below).

In financial terms, the HRAB'’s budget is fully pided for by the Mol, which according to
section 15 lit ¢ Nr. 5 of the SPA has to allocdte hecessary financial resources to ensure
that the HRAB can properly fulfill its mandate. TRERAB therefore financially depends on
the Mol, but is autonomous in the management obtiaget provided to it and has to submit
a budget proposal for the following year. Whereasmership in the Advisory Board is an
honorary position (except for the Chairperson ef HRAB, who receives a remuneration for
the fulfillment of his functions), the Commissioners are remunerated for theiricesy.
The only full-time staff employed within the framerk of the HRAB are the 7 staff members
of the Secretariat (the head of the Secretariat, legal experts and two secretaries). As the
Secretariat is located on the premises of the M, establishment of the HRAB did not
require considerable additional expenses. Accortbntipe first annual report of the HRAB,
its overall budget in the first two years upondstablishment was set between 9,5 Mio ATS
(2000) (approx. 690.039 Euros) and 16 Mio ATS (90@pprox. 1,16 Mio Euros), with the

! Section 15 b para 1 SPA, implemented in § 3a@Rhbles of Procedure, which sets an hourly ratévetgunt
to those received by substitute members of the @otisnal Court (approx. 70 Euros per hour). Thave
expenses are equally covered.

'8 According to §15d of the Rules of Procedure, rauneration of the heads of the Commissions ischase
certain percentage of the annual salary of admétige officials (the head of Commissions receivguarterly
remuneration of approx. 6.000 Euros for their wpth Commissioners are remunerated for each @sils
according to the time invested (for visits undérodirs, the per diem is approx. 300 Euros, for wisiter 4 hours
the per diem is approx. 500 Euros). In additiomhe@ommission is allocated a budget for adminiistesind
secretariat-related tasks (approx. 11.000 Euroyeqem) by the Mol, for which the head of Commisssigns a
civil contract with the Ministry.
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initial number of 3 Y staff members in the Seciatao be found insufficient’ In 2009, a
preliminary budget of 946.000 Euros was allocatethe HRAB?®

4 Composition and Appointment Procedure

a) Advisory Board

The Advisory Board consists of eleven members dadea substitute members, who are
appointed by the Minister of Interior for a periofithree years on a voluntary baSisThe
candidate for the office of the Chairperson of HRRAB is proposed by the President of the
Constitutional Court, and has to be selected fromorsg the members of the Constitutional
and Administrative Courts or from the rank of agadss teaching constitutional law at
Austrian universities.

The Federal Chancellor and the Minister for Justeeh have the right to propose one
candidate. Five members (and deputy members) appogped by private non-profit
organizations working in the field of human rightisese organizations are designated by the
Mol.?° The remaining three members (deputy members) gpeirted by the Minister of
Interior without proposal, among them high rankofficials in the Mol, such as the current
director general of public security.

The membership ends with the expiry of the termofoi€e, but an extension for another three
years is not prohibited. Furthermore, the Minisitinterior has the right to recall members
of the Board from office at any time. According ttee SPA, dismissal has to be effected
based on a written justification (except for thasembers directly appointed by the Mol, who
can be recalled without justification); howevere tgrounds for justification are not further
specified and in strict legal terms the membershefHRAB have no legal remedy against
arbitrary dismissaf’

b) Commissions

To ensure comprehensive monitoring of police custasd review of command and
enforcement powers, six regional commissions haen lestablished based on the geographic
jurisdiction of the Higher Regional Courts (threen@missions cover the Federal States of
Vienna, Lower Austria and the Burgenland; the FaldStates of Styria and Carinthia, Upper
Austria and Salzburg, Tyrol and Vorarlberg are eesipely covered by one Commission). In
accordance with the Rules of Procedure, the heatteedCommissions are appointed by the
Minister of Interior upon nomination by the AdvigoBoard and chosen among eminent
persons in the field of human rigiftsThe Guidelines for the Commissions determine the
responsibility of the heads of Commissions for thlanning and coordination of the
Commissions work, final approval of the fact-fingimeports and representation of the

7 Annual Reports of the HRAB on its activities irethear 2000 and 2001. In its first year, the HRABr® 3,4
Mio ATS (245.087 Euros) of the 9,5 Mio ATS (690.080ros) allocated to it, due to the relatively |stizrt of
work of the Commissions. In 2001, 513.700 Eurothefl,16 Mio Euros were spent because the lessbhdg
been spent on the staff of the Secretariat.

'8 Annual Report of the HRAB on its activities in thear 2009, p. 36.

19gec. 15 lit. a Nr. 2 and lit. b Nr. 1-2 of the SPA

% The five organisations currently being represeinatie HRAB are: SOS Menschenrechte, Volkshilfe,
Diakonie, Verein Menschenrechte Osterreich, Caritas

2L poeschl, Section Ill, D; see also Nowak, p. 70.

22§ 15 a of the Rules of Procedure.
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Commissions in publié® The Guidelines also set out detailed procedunethéoselection and
nomination procedure of individual Commission&s.

The Commissions consist of five to eight expertenfdifferent professional groups, who are
nominated by the HRAB in consultation with the heddthe respective Commission and
officially appointed by the Mol. The multidisciplny membership ensures the availability of
relevant expertise in the areas of law, human sigbtiblic administration, sociology, social
work and medicine/psychology. The Commissions’ cosipn should also take into
consideration a fair gender balance and adequptesentation of minoritie€s. Experts who
are part of the security authorities are legallyhibited from membership in the
Commissions to avoid a conflict of interéStThe nomination procedure has to be preceded
by a public call for applications and candidates @awvited to a formal hearing before the
decisions on the nominations are takém practice, the six Commissions are composed of a
multidisciplinary team of experts, who all haveezard of human rights commitments, pro
bono work or other voluntary commitments in difigr@reas of social or public lif&the
composition respects gender balance and some Camomssnclude members with migration
background.

The heads of the Commissions and the Commissiarerappointed for a period of four
years and act in their own capacity. The extensiotineir mandates is possible and used in
practice; with respect to the replacement of Corsioigers, consideration is given to the need
for continuity on the one hand, and regular regatiem of personnel resources on the other to
profit from the “fresh perspective” of in-comingperts; thus half of the Commissioners have
to be replaced every two years by means of a omaltisystem. According to the Rules of
Procedure Commissioners can be recalled, i.e. ds&dj upon a written and well-founded
request for dismissal by the HRAB. In practices thas never happened.

At the beginning, the Commissioners were contrabiedhe Mol on the basis of a service
contract. This was however problematic as it maue €ommissioners’ term of office
dependent on a civil law contract, that could benteated at any time. Due to the lack of any
legal or institutional guarantee for their officélse contractual arrangements were criticized
as seriously undermining the Commissioners’ inddpane’® The revised Rules of
Procedure were therefore explicitty amended in 2@4nclude details on the nomination
procedures, which now forms the legal basis forajiygointment of the Commissioners by the
Mol replacing the earlier contractual relationshiphe remuneration for their services
commensurate with the expenditure of the time &mhevisit has been considered crucial to
maintain the high quality of monitoring and to secunembership of professional experts,
who have to be able to afford the necessary timengrother professional commitments.

c) Consultation of External Experts

23 Article 11, Nr. 2 of the Guidelines of the Commiisss.
2‘5‘ Article 1, Nr. 3 of the Guidelines in conjunctievith § 15 a of the Rules of Procedure.
Ibid..
% Section 15 lit ¢ Nr. 2 of the SPA.
" Rules of Procedure, § 15a para 2; Guidelines ton®issions Art. 1 para 3 lit 3.4.
8 For a current list of expert Commissioners seentblsite of the HRAB: www.menschenrechtsbeirat.at
9 poeschl, Section I, E. Funk, Bernd-Christiarr Menschenrechtsbeirat — Prasentation und erste
Ergebnisse, Zeitschrift fir Verwaltung (ZfV) 26/20(p. 570 ff.
%0 Kriebaum, p. 5.
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In addition to the members of the Advisory Board #ime expert Commissioners, the HRAB
Is also empowered to consult external expertsuciol representatives of other civil society
organizations not represented in the Board, onifipéssues In practice, external experts
have been called upon to present expertise duhagsessions of the Advisory Board on
specific topics or have been asked to provide tlgiertise in the thematic working groups.
The Commissions have the possibility of requessogport from professional interpreters;
other expertise can usually be covered by the réifite professional backgrounds of the
Commissioners (psychiatrists, specialized lawy#rg.e

5 Functional Independence and Impatrtiality

The question of independence of the HRAB is on¢hef most crucial and controversially
discussed aspects of its legal foundation. Althotlygh HRAB is not a judicial or quasi-
judicial body, and was purposefully set up in thenf of an advisory board, the criteria for
the independence developed by the European Coddtfan Rights under Article 6 of the
ECHR can be useful in assessing to what extenHRAB enjoys functional independence
from the authorities it is mandated to advise awdtrol. According to the standards
developed by the Court, relevant factors are iakierthe manner of appointment, the duration
of office, freedom from instructions in the disaparof duties, possibility of dismissal,
guarantees against outside interference and thealbwsppearance of independeriten
addition, the requirement of independence setrothe Paris Principles include financial and
personal independence and emphasize the importdricnsparent appointment procedures,
resulting in an official act of appointment whichiagantees stability of the mandate for a
specified period of time.

a) Advisory Board

According to section 15 lit a) para. 2 of the SP®e members of the Advisory Board are
independent in the discharge of their duties. itscedures and working methods have
however been closely regulated in the Rules of &toe which were issued by the Minister
of Interior and leave little margin beyond the falimed procedures foreseen ther&ifhe
composition of the Board’s membership, as well Be #tppointment procedures and
possibility of dismissal raise questions as to pi&t external influence and ultimately limit
the functional independence of the Board from th#harities it is mandated to advice and
control.

With respect to the composition of the Board, tlhgiad representation of governmental
officials and members from civil society is intedd® guarantee a balanced membership,
chaired by a “neutral” personality. The Mol, howeveeserves the right to designate those
NGOs who are then in turn allowed to nominate atividual to sit on the Board, which
leaves room for excluding “disagreeable” NGOs teraktively favoring those organizations
with an affiliation to the Mof? It is also obvious that the individuals directlyosen by the
Mol, among them high ranking officials within theoM(such as the director general for

%1 Rules of Procedure, § 14 para 2.
%2 For many others, see Jacobs/White, The EuropeameBtion on Human Rights, 4 ed. 2006, p. 181ff.
% See Poeschl Section IlI, D: in accordance with $6dit ¢ para 6 the Advisory Board had a righbeoheard
before the Rules of Procedure were formally enacted
% For example, one of the organisations currentsigieted for membership in the Board has beenrrelyti
criticised, because it is predominantly financedts/Mol. Cf. in 2009 a parliamentary inquiry betGreen
party raised questions as to the monopolisatiddiaffunding for one organisation represented inAldwisory
Board, 2909/J XXIV. GP (13.7.2009).
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public security) — though acting in their individw@pacity and not bound by instructions —
cannot be considered independent as they are simewltisly subject to the same authority
they are supposed to advise and control. As casflié interests are unavoidable in this
constellations, the Paris Principles explicitly yade that governmental representative should
only participate in an advisory function — a ciienot fulfilled by the HRAB®® In fact, as a
former substitute Chairman of the Board noted, dbmposition of the Board provides the
Mol with a considerable potential to influence tbetcome of the Board’s work, as the
respective members who work for the Ministry “havbkead start concerning information and
enjoy an institutionally founded authority, whicarncbe transformed into influence on the
Councils decisions trough mechanisms of group dycstmi®

With respect to the other members of the Board, rtten criteria for their functional
independence lays in the existing institutional rgntees for their term of office, i.e. the
question of irrevocability’ As already mentioned above, the Minister of Intetias broad
powers to discharge the members of the Board atiargy limited only by the requirement of
a written justification. For the members of the Bhat is therefore not unthinkable, that the
way in which they exercise their functions coulédeto their dismissal — a fact which
seriously restricts their functional independence.

The institutional and financial set up of the HRASBIn line with the tradition of advisory
boards, who are usually situated at and financethéyinstitution they are to advise. For a
monitoring body, however, such a constellation esigjuestions as to the necessary
institutional independence to exercise effectivatad functions. In particular, the close
organizational link of the HRAB and its Secretaviath the Mol and its financial dependence
on sufficient budgetary allocations by the Minisiegve room for exerting political influence.
In order not to jeopardize good and cooperativekimgr relationship “within the house”,
there is a certain likelihood that controversiglits might be postponed or dealt with in an
informal manner as both sides, the HRAB and the,Nabht be inclined to avoid open
conflicts.

b) Commissions

The Commissions on the other hand are nominatedhbyBoard following a public
application procedure which ensures a multidisegyly and pluralistic composition of highly
qualified experts that act in their individual capp Members of the security authorities are
excluded from membership in the Commissions. Duinédr pluralistic composition and the
public selection procedure, the Commissioners és@rtheir monitoring and fact-finding
independently of external influence. Their legakss however leaves room for the authorities
to exert influence. As mentioned above, in theahiRules of Procedure there was no legal
basis for the Commissioners’ term of office andirttedfices depended solely on a civil
contract with the Mol, which in 2003 let to contersies over attempts to influence the work
of the Commissions by reducing their terms of efft This lack of institutional guarantee

% Principle 4 lit. e of the Paris Principles.
% Funk, quoted in Kriebaum p. 6.
" poeschl, Section IlI, D.
% In January 2003, the HRAB was paralysed due kea@ontroversy arising after the then Ministerraétior,
Ernst Strasser (OVP), had proposed to limit theisercontracts with individual Commissioners to feiod of
one and a half years. In the midst of the disghte Chairman of the HRAB resigned from his dutfese: Der
Standard, “Abschied vom Menschenrechtsbeirat”,akrudry 2003, at: http://derstandard.at/1177024essd:
7.4.2010).

8
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has been remedied with the revised Rules of Proeddi2004>° The mandate is now fixed
for a period of four years, with a rotational systihat allows renewal of half of the members
of each Commission every two years. As a weak pamtains the possibility of dismissal
upon suggestion of the HRAB, for which, like witietmembers of the Advisory Board, no
further grounds are specified.

In conclusions, it can be said that although theABRs not bound by instructions in the

exercise of its functions, the Board cannot be iclemed independent of the Mol due to the
legal provisions governing the appointment procesgluthe direct personal link of some
members with the Ministry and the close organizaticand institutional dependency. As for
the Commissions, their relative institutional andndtional independence has been
consolidated with the regulation of a fix term dfice.

11 Mandate and Jurisdiction
1 Substantive Scope

In accordance with section 15 of the SPA, the sulbste mandate of the HRAB as
consultative organ to the Mol is — broadly speakifgnited to those questions and issues
relating to the observance of human rights witlie sphere of competence of the Mol. In
accordance with lit a, this includes all activitiesthe security authorities, other subsidiary
authorities (e.g. asylum authority) and all orgampowered to exercise administrative
command and enforcement powers. Most actions cereidby the HRAB fall within the
regulatory scope of the SPA and the Alien Policé (&¢®A) [Fremdenpolizeigesetz (FB{G
and concern the actions of the police and otherdafwrcement authorities. Issues of concern
have also arisen under residence and asylum lawsgre related to acts of command and
enforcement powers in the areas of right of assgniske of fire force and fire arms or search
and seizure. As the focus of the HRAB’s work isdgect structural deficits, which lead to
the occurrence of human rights violations, it alsonsiders issues relating to the
organizational structure, training and work corafis of the police as well as how complaints
against members of the police are handled by tberisg authorities. While the HRAB is not
an individual complaints instance, individual coaipts or cases of human rights violations
often serve as the starting point for further imgumto the structural deficits behind the case.

In order to fulfill their mandate, section 15 litaf the SPA empowers delegatidhsnd
Commissions of the HRAB to have access to all dugyions of the security forces and all
locations where command and enforcement powersegeecised. The mandate of the
Commissions more specifically foresees regular @nahtry-wide monitoring of all places,
where persons are deprived of their liberty untlerdontrol of the police. In practice, regular
inspection visits to places of police detention @ne monitoring of police command and
enforcement powers during large scale operatiamnd) ss in the course of demonstrations,
high-risk football matches, raids and traffic cotdgrare carried out by the Commissions.
According to a decree issued by the Mol in Z80the Commissions have to be informed in

% On the discussions to strengthen the Commissibimelespendence from contractual negotiations sse Bl
Felzmann, “Menschenrechtsbeirat — ein ausbaufahiigetell?” 2005, p. 7, available at:
www.menschenrechtsbeirat.at.

405 urgent cases or where an on-site visit or aiipexamination is considered necessary, the Boardalso
set up Delegations consisting of a minimum of td® members, who can take actions in the perietivben
the sessions and report back to the plenary (§ ifecRules of Procedure).

“! Decree Zi. 51.099/537-11/2/04, issued on 11. 20@4 by the Minister of the Interior.
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due time of any planned large scale police opardtipthe responsible police department in
order to enable the Commission to compose an oasenvteam. The Commissions also
regularly monitor deportation procedures includithg initial notification of the persons
concerned of their imminent deportation, transferthe airport and the boarding of the
plane/bus; the date and time of the deportatioesl@closed beforehand by the authorities.

With respect to reviewing the treatment of perswngpolice custody, the restriction of the

monitoring activities to the premises of the sdguauthorities as provided for in the SPA was
found to be problematic in practice. This limitatiexcluded persons in remand detention
who were only recently transferred from police liies to remand prisons under the

authority of the Ministry of Justice. An agreemaeras therefore reached with the Ministry of
Justice, which allows the Commissions to condusits/ito remand prisons (subject to prior
notification of the head of the prison concernedjnterview pre-trial detainees about their
treatment during detention on premises of the sigcamthorities*

In accordance with its legal mandate, the HRAB &sidCommissions review compliance of
the security authorities with human rights standaREeference is therefore made to the norms
and standards concerning fundamental rights ofopsrsleprived of their liberty codified in
domestic law as well as the European Conventioduman Rights (ECHR), which has been
incorporated into national law and endowed withstibational status. Given the historical
origins of the HRAB in the recommendations of theRTC and the Committees’ expertise in
this area, the CPT’s standards for conditions ¢¢mteon are also regularly consulted. Based
on the extensive practice of the Commissions, #erefariat of the HRAB has published a
compilation of standards for conditions of poliecgehtion and treatment of persons deprived
of their liberty, which combines international sdands, provisions in Austrian law and the
observations and recommendations produced by thé&BHRBver the years. To detect
underlying structural deficits, the Commissionsulagy inquire into individual cases, review
their legal status and the documentation concertiegcircumstances of their detention.
Inquiry into judicial proceedings and legal reprgaéion of individual cases is however not
covered by the Commissions' mandate, and detaiaeesalways informed that the
Commissioners can not give legal advice on indiaidiases.

2 Rights and Duties

In accordance with section 15 lit ¢ para. 4 of A, the HRAB and its Commissions have
access to all premises of the security authoriied have the right to conduct private
interviews with detainees. The security authoritescerned are obliged to cooperate with
the HRAB and the head of the visited police stabodetention facility has to grant access to
all relevant information necessary to the propdfilliment of the Commissions' mandate,
including access to the files of detainees andrmé&dion on organizational matters of the
respective duty station.

According to the Rules of Procedure, the Commissiam-site visits can be carried out
without prior announcement (8 16 para 1). In pcagtall inspections are unannounced except
for visits to penitentiary institutions under thanistry of Justice, which are notified to the
head of prison beforehand. For organizational mmsobservance of large scale police
operations are usually notified to the authoriteas] the inspection teams are provided with a
contact person on the site. The provision of a acnperson during the operation can be

42 Annual Report of the HRAB 2002, p. 42.
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necessary to inform the Commissioners of ongoingld@ments, the number of arrests etc.,
as it is usually impossible to be present at aatmns were command and enforcement
powers are exercised in the course of the operation

All members of the HRAB and its Commissions arallygrequired to sign a confidentiality
agreement and are not obliged to disclose the itglemit sources or to report criminal acts
brought to their attention in the course of thewrk/** The latter privilege is particularly
important for the confidentiality of interviews Wwitletainees and other sources and to protect
the Commissioners against accusations of concealmienminal behavior.

IV Working Methods

The working methods of the HRAB conform to its thedd mandate: the advisory function is
exercised by the Advisory Board through regulasees and recommendations made to the
Minister of the Interior on the improvement of humaghts compliance by the security
authorities. The on-site monitoring and fact-firglinvhich forms the basis of the review of
law enforcement practices, is carried out by then@dssions.

1 Advisory Board

a) Plenary Sessions

The Advisory Board convenes on average every sekw@n closed sessions. In addition to
the official members (and substitute members) ef Bloard, the heads of the Commissions
(observer status), and, depending on the agentiexnak experts from the authorities and/or
civil society are invited to join discussions onesffic agenda item& The agenda is
suggested by the ChairpersBrmigenda items include current developments relet@rhe
mandate of the HRAB, such as draft laws or curpetitical developments in the competence
of the Mol, progress reports and final reports ofking groups, as well as urgent reports and
quarterly activity reports submitted by the Comnass. The Minister of Interior can also
directly ask the Advisory Board to consider speciipics in its sessions. In accordance with
the Rules of Procedure, decisions in the plenagytalten by majority vote (8 10 para 2); the
Chairperson has the decisive vote in case of #ntigractice, consensus is the prevailing form
of decision making.

b) Recommendations

The Advisory Board is legally mandated to make mee@ndations to the Minister of Interior

if it considers that a specific issue or problemesds structural deficits that need to be
addressed by the Mol. Recommendations constitetestiiongest “instrument” the Board has
at its disposal and are therefore carefully disedsand formulated as concretely as possible
to identify the specific measures to be taken. &itg establishment, the Advisory Board has
passed approximately 350 recommendations addresdlirageas relevant to its work. The
implementation of the recommendations is evaluatidr a certain period of time by a
permanent working group designated for this task (slow).

43 Sec. 15 lit ¢ para 3 of the SPA stipulates thanbers of the HRAB and consulted experts are subjettte
adherence to official secrecywphrung des Amtsgeheimnis].
4§ 6 of the Rules of Procedure.
> The procedural aspects of the sessions are redtifatetail in the Rules of Procedure (§§ 5 — 12).
11
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The Board can institute thematic working groupis ¢onsiders it necessary to conduct further
in-depth studies into a topic before formulatinga®mendation&® The working groups are
set up of members (and substitute members) of dadBand selected Commissioners, and
are free to seek consultations with external egpdrt most cases, the working groups
produce thematic reports which summarize existyal standards and observations made in
practice in order to analyze in-depth the iderdifigeficits and come up with a set of
recommendations, which are submitted to the Boarddnsideration and decision-making.
For example, a considerable number of reports mediby the working groups of the HRAB
deal with the conditions in custody pending depamteand the deportation procedures
itself;*” others address the integration of human rights imtlice training (2005), the
language used by police officials vis-a-vis detag1€2004), the handling of complaints and
allegations of ill-treatment against members of #eeurity forces (2007), or the regime
governing detention of vulnerable groups (eg won{@001) and children (200075.
Currently, the Board has established working grodgaling with a diverse range of topics,
including inter alia racism and ethnic profiling jpolice operations, the use of tasers, legal
protection of deportation detainees and occupadtitawlities in police prisons. In order to
adopt a more long-term and pro-active approacterm@nent working group on “planning”
was tasked in 2001 to elaborate a set of criterth @rresponding list of topics which the
HRAB should deal with as a priority. Until the pees, the working group makes suggestions
regarding the strategic choice of topics as pwgoot the HRAB’s work in the subsequent
year, based inter alia on the key observations rhgdiee Commissions.

c) Publicity

While the Rules of Procedure require the work of Board to be carried out in closed
sessions and all members to respect confidentiiiéyrecommendations made to the Mol, as
well as the thematic reports produced as a res$ltteodiscussions in the working groups are
publicized and available on the HRABs website. @& d¢ccasion of new draft laws falling
within its mandate, or in exceptional individuakea of official misconduct, the HRAB also
issues public statements. In addition, the HRAB lighbs annual reports, detailing the
activities of the Board, its working groups, thépties set and recommendations made to the
Mol. The annual reports are presented in a joiasprconference by the Chairperson and the
heads of Commissions.

In general, however, the communication strategysyenl by the Board is defensive and
emphasis is put on establishing and maintainingrimél channels of communication and
cooperation with the Mol and subsidiary authorities meetings between the Chairperson
and relevant representatives of the security ailtb®rissues of concern to the Board are
addressed and future cooperation discussed. Acaprth the Rules of Procedure, the
Chairperson is also responsible for the representatf the HRAB’s work in public and the
operation of media contacts.

2 Commissions

a) Visits and Observations

6§13 of the Rules of Procedure.
" Problematic Deportation (1999), Minors in DetentRending Deportation (2000), Medical Care in Déten
Pending Deportation (2007), Legal Protection ofddetes Pending Deportation (2008).
“8 For a complete overview of topics and issues dittit by the HRAB, see the report on the occasibihe
tenth anniversary, “Themenschwerpunkte des Mensebbtsbeirates 1999 — 2009”, or consult the website
www.menschenrechtsbeirat.at.
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The country-wide monitoring of police detentionifidies by the Commissions is based on
guarterly visiting plans drawn up by the heads ofm@issions and discussed during quarterly
coordination meetings with the respective Commissis. According to the Guidelines for
the Commissions, the visiting plan should encomjaasst of routine visits to ensure regular
coverage of all duty stations within the respectjemgraphic area of competence. Priority
may also be given to “problematic” police stati@msl police prisons are visited at least once
every three months (with the exception of the tengé police prisons in Vienna, which are
visited approximately once a month). Furthermohe, Commissions can be tasked by the
HRAB to examine specific thematic issues in morptlleor can set visiting priorities out of
their own motion if it is deemed necessary to reveertain practices on a more regular basis.
In addition, the Commissioners can take action upevant information brought to their
attention by civil society organizations or otheuces on specific grievances in relation to
police detention facilities. Observances of depmmaprocedures and large scale police
operations are carried out on a case by case basis notification by the respective
authorities.

Each visiting or observation team has to consisa ghinimum of two Commissioners to
ensure adherence to the four-eye principle. Thus fcilitates note-taking during interviews
with detainees and police officials, guaranteeslavidity of relevant expertise and ensures
balanced observations. Each visit to detentionlifiesi usually starts with an introductory
conversation with the officer in charge (or hisresgntative) to inquire into the number of
detainees currently held and the occurrence ofigpewidences since the last visit. The
Commissions have developed a set of routine questio be followed during each visit to
ensure comprehensiveness and comparability. Theesssoutinely examined include, for
example, the physical conditions of detention, latdlity of medical personnel and treatment,
accuracy of documentation in the custody registetgntion of vulnerable groups, occurrence
of special incidences (such as suicide attemptgtar forms of deliberate self-harm), use of
force and weapons or disciplinary measures as aglissues relating to the physical and
operational working conditions of the police. Tastkffect, the visiting team requests access
to relevant documentation and files and always s¢elspeak to detainees currently present
on the premises. Interviews with detainees striflipow international monitoring standards,
including adherence to the principle of informednsent and the strict privacy and
confidentiality of the interviews, unless otherwisguested by the detainee. For example,
some grievances or complaints mentioned duringrtezviews are directly addressed with
the responsible officers, if the person concerreavishes. At the end of each visit, a final
discussion takes place with the respective politieens to share the Commissioners’ main
observations, clarify open questions and addresstibrtcomings identified during the visit.

In general, the working practices of the Commissioeflect their efforts to find solutions to
the identified shortcomings on-site or at the lowerel of the institutional hierarchy (duty
station, district levelBezirksleitstellen), unless the problems observed concern issues to b
directly regulated by the Ministry (ie through issga decree or internal guidelines). To this
end, the Commissions maintain contacts with secwfficials at the district and regional
level through regular meetings. For example, the @@mmissions responsible for the City of
Vienna meet with the head of the police and othigh manking officials twice a year to
exchange experiences and raise issues of conckeseTworking contacts with officials at
different levels of the security authorities hawatibuted to fostering the acceptance of the
Commissions' work and established good overall ecdn of officials with the inspection
teams.

13
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In principle, the Commissions cover all police istas in the nine Federal States of Austria; in
practice, however, visits are usually focused as¢hpremises, which have detention cells or
where persons can be deprived of their libertyaddition, monthly or bi-monthly visits are
paid to police prisons, where administrative detenand detention pending deportation is
executed. Visits to other duty stations and mestinigh specific security officials take place
on a case by case basis and where the Commisssoprioa information that a complaint or
problem has occurred that would merit an on-sigpattion. Through a system of routine
visits, the Commissions accomplish a high denditgamtrols: in the first ten years (1999 —
2009) of its existence, the six Commissions havedooted 4.548 visits and observations,
including 3.015 visits to police stations, 964 tolige prisons, and 569 observances of
deportations and large scale police operat{ris.2009 alone, 19 visits were conducted to
penal institutions under the Ministry of Justicehesre remand prisoners were detained
pending trial.

b) Reporting Procedures

The Commissions are under a reporting duty vissathie Advisory Board. Upon each
inspection visit or observation, a report is prepain accordance with a predefined reporting
structure, which contains all aspects observedcladed by a legal analysis of identified
shortcomings with a view to identifying relevantnman rights concerns. Based on the
preceding analysis, the report can also contailinprery recommendations submitted to the
Advisory Board for discussion and adoption.

In urgent cases, the Commissions can submit urggotts, which are directly considered by
the Board in its next session and simultaneousiysimitted to the Mol for its comments and
reactions. Urgent reports are usually concernetl thieé observance of serious problems or
concrete human rights violations, often based ahvidual cases, which reflect structural
shortcomings that in the opinion of the Commissioesd to be immediately addressed by the
authorities to avoid recurrence in the future.

All other reports are summarized in the quartedivity reports of the Commissions to the
Advisory Board, which give an overview of the inspens and observations carried out in
the reporting period, followed by an analysis of tentified problems and suggestions for
potential recommendations to the security auttesitThe activity reports are adopted by the
Board and transmitted to the Mol for its reactiansl comments; a separate decision is taken
on each proposed recommendation. In order to ersdherence to joint standards and
address issues of common concern, all six Commmsstonvene for an annual meeting to
exchange experiences and agree on joint stratelgiesddition, the six Commissions are
required to submit a joint annual report, whiclpublished as Annex to the annual report of
the HRAB.

Based on the described reporting system, a comdideipart of the agenda items of the
Board’s sessions is based on observations madeeb§dmmissions in their quarterly reports
and issues raised in the urgent reporting proceddree Commissions have therefore been
described as the “eyes and ears” of the Board,wpriovide the factual basis upon which the
Board can exercise its consultative function. tyever, the Board decides to postpone an
issue raised by the Commissions because no corsseasube reached, or a vote resulted in

9 See the report of HRAB on the first ten years®ekistence: “Themenschwerpunkte des
Menschenrechtsbeirates 1999 — 2009, p 51; anchtheabreport 2009: “Bericht des Menschenrechtshesra
Uber seine Tatigkeit im Jahr 2009”, p. 41.
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the repudiation of the proposed recommendatiores Cilimmissions have no other means at
their disposal except for taking the issue up agasubsequent reports.

c) Publicity

The monitoring and fact-finding of the Commissiaogssubject to strict confidentiality. The
individual reports and quarterly activity reports anly transmitted to the Board and the Mol,
but are not made available to a wider audience.ofting to the Guidelines for the
Commissions, visiting reports can be shared with police stations or security officials
concerned to ensure prompt reactions to the shuoigs observed® In practice, the
attendant officers in the police stations visiteddn often asked for transmittal of the reports,
which has proven to enhance cooperation due taegré@nsparency of the Commissions'
work. By means of their joint annual report, then@oissions have a possibility to inform the
public directly about their monitoring work, shaings identified and recommendations
for their improvement submitted to the Board.

3 Cooperation with Civil Society Organizations

Apart from the members of the Advisory Board tha appointed on an “NGO-ticket”, no
formalized cooperation of the HRAB with NGO is feeen. In the framework of the working
groups established by the Board, external expesta NGOs working in relevant areas can
be consulted in their individual capacity or beiieg to provide expert opinions on specific
agenda items. In his representative function, thaitGan can officially meet with civil
society representatives, but so far meetings hakentplace on an ad hoc basis and have not
translated into a more regular cooperation. Excbawnd experiences between NGO
representatives and Board members therefore onlstsexhrough informal channels of
existing networks.

With respect to the monitoring activities of the r@uissions, civil society organizations

provide an important source of information on patar grievances or problematic cases,
upon which the Commissions are free to undertakbamdvisits. The degree of cooperation
differs, however, depending on the regional contaxd is restricted by the Commissioners'
obligation to treat any information received durthgir inspections with confidentiality. The

participation of NGO representatives in visits ahdervations is not foreseen.

V Effectiveness of the HRAB
1 Consultative function

The HRAB has made use of its broad mandate to asldreonsiderable range of topics in its
ten years of existence, formed working groups asg&lied an impressive number of
recommendations. The composition of the Advisoraf8ohas provided the opportunity for
bringing together ministerial and outside expertisa highly qualified forum. Discussions in
the Board have resulted in raised awareness ant@ngetcurity authorities on human rights
concerns and have produced fruitful mid- and lagrgat solutions to existing structural
shortcomings in certain areas (e.g. conditionsadicp detention, introduction of standards
for reporting of alleged misconduct etc). On thieeothand, the Board’s lack of independence
and the different interests of Board members hdse prevented the HRAB from taking
proactive actions in other areas.

%0 Article 11, para 2 of the Guidelines.
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One of the weak points of its institutional anddefyamework is certainly the complete lack
of any obligatory right of the HRAB to a hearing the Minister of Interior and the absence
of any enforcement powers. The Minister of Interloay, but does not have to avail
himself/herself of the Board's advice and apannfibie general duty to cooperate with the
HRAB, the Mol is also not obliged to inform the HRAorior to the enactment of changes to
regulations and ordinances within its sphere of petence. Therefore, and notwithstanding
the HRAB's right to take actions ex officio, thasea certain risk, that the Board can be
sidelined by deliberately withholding relevant infation or providing information at a late
stage, thereby limiting the Advisory Board's posisibto provide advice. This is particularly
regrettable in light of the HRAB's task to identidyd give advice on structural deficits in the
observance of human rights, which should meritgattbry consultations prior to regulatory
changes to avoid that structural shortcomings apgiuated rather than improved. In
practice, the HRAB has been consulted by the Mo$pecific issues prior to the enactment
of regulations, but information flows depend on ti#ingness of the officials concerned to
involve the HRAB at an early stage and the respeddoperation on both sides.

In sum, the effectiveness of the Advisory Boardcassultative organ fulfilling internal
“controlling” functions is dependent on good coaiem and mutual trust between the
HRAB and security authorities, regular informatibow and the willingness on the part of
the Mol to avalil itself of the Board’s expertises Bould be observed from the beginning, the
close institutional and organizational link withettMol has contributed to establishing a
climate of trust and the membership of high seguffticials in the Board has facilitated a
certain degree of identification with and legitijpaaf the Board among the members of the
security authoritied" This constellation, however, becomes problematiwere conflicts of
interest occur between the maintenance of cooperaéind the necessity to address
disagreeable issues arising from the fulfillmenttbé HRAB’s control and monitoring
functions. In these situations, the Board lacksntheessary independence and competences to
insist on the improvements regarding the humartsighuations in the face of unwillingness
of the authorities to cooperate.

2 Recommendations by the HRAB

Whether acting upon the request of the Mol or diciof the right to make recommendations
for the improvement of human rights compliancehmsy $ecurity authorities, as foreseen in the
SPA, constitutes the strongest "instrument" the BRAas at its disposal. These
recommendations have no binding force, but the islobliged to report all recommendations
made by the HRAB together with relevant measurksntdo the Austrian Parliament as part
of its annual security repoit.This enables the legislative branch to review latextent the
security authorities have responded to potentiattsbmings identified by the HRAB or have
neglected its recommendations.

The Advisory Board has also adopted several pexiiesigned to enhance the effectiveness
of its recommendations: recommendations are usea @m&ans of “last resort” (i.e. other
attempts to find a solution to the identified shorhing have been exhausted) and have to be
as specific as possible. In addition, every recomdagon is published immediately upon
adoption by the Board on the HRAB's website. In 3208 permanent working group was

1 Nowak, p. 64 and 69.
%2 Section 93 para 2 of the SPA.
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tasked with evaluating the implementation of theoremendations after a certain time
lapse To this end, the working group identifies spectipics on which recommendations
have been adopted by the HRAB over the years, aeqdests information from the Mol on
the concrete measures taken to implement thesemmeadations. In parallel, the
Commissions are asked to review the implementaifahese recommendations during their
routine visits and report back to the Advisory BRban the situation found in practice. Based
on this information, the working group evaluates tlurrent status of implementation and
reports back to the Board. The results of the eteln procedure are published in the annual
reports of the HRAB. Depending on the outcome & #valuation, the Board discusses
further activities to enhance the compliance wishrecommendations, such as entering into a
thematic dialogue with the relevant authoritiesestablishing a thematic working group to
conduct an in-depth study into how to improve tingagion in that particular area of concern.

3 Monitoring Function

Due to their pluralistic composition and the higljyalified and multi-disciplinary expertise
of its members, the Commissions exercise theirtians with considerable independence and
authority. One of the major strengths of the HRA8rganizational set up is the regional
division of competence, which allows the Commissisrto establish continuing cooperation
with local and regional authorities within theispective geographic area. Based on sufficient
human resources (currently 42 acting Commissionens)l the regional division of
competence, the Commissions are able to maintdigla density of regular visits to all
relevant duty stations of the security authorit@esl to observe a considerable number of
police operations. Whereas the possibility of umameted visits to police stations has in itself
a preventive effect, the impact of regular monngrvisits is decisively strengthened by the
possibility of regular follow-up visits. Althouglegional differences may occur with respect
to the focus of the monitoring activities depending the local circumstances, all
Commissions adhere to a common system of reporéind follow the principles of
impartiality and objectivity, which ensure a contirusly high standard of monitoring.

The reports prepared upon each individual visit f@e into a data base, which allows
comparability between the observations made ineckfit regions. Once a year, the six
Commissions come together for an exchange of expaziwhile the Secretariat of the HRAB
functions as administrative link between the Consmiss throughout the year and
coordinates the setting of priorities and the atite of input from the Commissions on
specific agenda items for the Board Sessions. Tdmrlssions have, however, no vote in the
Board and whether grievances observed by the Cosions ultimately result in a
recommendation to the Mol or are dealt with in mdepth depends exclusively on the
decision of the Board.

This “bottleneck” situation can limit the effectivess of the HRAB’s monitoring activities in
two ways>* on the one hand, the Commissions submit a coritlemumber of reports
containing useful data and observations, which, évar, have to be processed with the
limited resources the (non-permanent Board) hagsadlisposal. Therefore, not all issues
identified by the Commissions are dealt with by Bward in a speedy manner due to limited

%3 See the Website of the HRAB on the specific meshanttl evaluation criteria employed by the workinoug,
at:http://www.menschenrechtsbeirat.at/cms15/indgfpption=com_content&view=category&id=53&Itemid=
16 (7.4.2010).
> Kriebaum, p. 17.
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time and resources. On the other hand, the lackhdafpendence of the HRAB can also limit
the effectiveness of the Commissions’ work if sboniings identified are not taken up by the
Board or recommendations are stalled due to lacdon$ensus. The cooperation between the
Board and its Commissions therefore remains cruoiansure that the fact-finding carried
out by the Commissions translates into actionsrtaie the Board® In reality, the issues
brought up in the Commissions' monitoring reporeswesually duly considered by the Board,
but not all of the proposed recommendations arateady adopted.

VI Concluding Observations. the HRAB as Model for an Austrian NPM ?

In the context of the ongoing political discussiamsthe ratification and implementation of
the OPCAT in Austria, the achievements, strengihd weaknesses of the HRAB have
received renewed attention. The central questienldeen to what extent the HRAB in its
current form can serve as a model for a National&htive Mechanism in accordance with
Article 4 of the Protocol and thus constitute arstimtional starting point for the
implementation of OPCAT.

With respect to its monitoring functions, the askmments of the HRAB, particularly the
system of routine visits and regular reporting pohres are considerable, and, in light of the
high density of fact-finding, probably unprecedehiie the domain of the security authorities.
The establishment of six regional Commissions, @asponsible for a specified geographic
area, turned out to be a major advantage, as hileshdahe building of expertise relevant to
specific regional circumstances and the maintenahcentacts with officials on the regional
level. As the OPCAT leaves it open, whether the NRlt to follow centralized or
decentralized structures, the advantages of thenalgorganization of the Commissions
should be incorporated in a future NPM. Regardimagrtworking methods and visiting rights,
in particular the practice of unannounced visiightrof access to all places of detention and
all relevant information, as well the right to @te interviews and the protection of sources,
the Commissions meet the requirements as set obttticle 20 of OPCAT. In addition, the
multi-disciplinary and pluralistic composition dig Commissions, ensuring the availability
of necessary expertise is also in the line withicket18 OPCAT in conjunction with the
standards set by the Paris Principles.

In terms of substantive competence, the currenitdtron of the HRAB’s mandate to the
ambit of the Mol would have to be broadened in hmigh Article 4 in conjunction with
Article 19 of OPCAT to encompass all places wheeespns are deprived of their liberty
(including prisons under the Ministry of Justicelitary detention facilities, psychiatric and
other care institutions, where persons are heldnag#heir will). On the other hand, the
current mandate of the HRAB goes beyond the mangoof places of detention in that it
also encompasses control over the exercise of cowhraad enforcement powers — another
added value of the HRAB, which should be maintainedler the new NPM. Another
advantage of the HRAB, which should be maintaingdabfuture NPM, is the fact that it
monitors compliance of police work with &liman rights, not only with a view to torture and
CIDT, as foreseen by OPCAT.

The major issues, however, where the current utgiital and legal set up of the HRAB falls
short of fulfilling the requirements of Article 1& OPCAT relate to its lack of functional,

%5 Kriebaum warns that the Board otherwise operates“alack hole where a lot of knowledge disappears
20.

18



Twinning Light Project Romania, TF 2007/IB/JH 21: TBupport for setting up an efficient
National Preventive Mechanism for an increased mom and protection of human rights
in the places of detentidon

personnel and financial independence. In partictier close institutional and organizational
linkage with the Mol as consultative organ, withSacretariat that is integrated into the
organizational structure of the Mol, as well as #wual representation of governmental
officials and civil society representatives in tAelvisory Board do not guarantee the
functional independence of the HRAB. With regardhe independence of its personnel, the
members of the Board enjoy freedom from instrucjdyut are appointed by the Minister of
Interior, who can dismiss them at any time. Thhe,HRAB does neither have the necessary
institutional independence nor guarantee of teforeéts members. Finally, the HRAB does
not enjoy financial independence as it dependseinton the Mol for the allocation of
sufficient resources to function properly.

In order to meet the requirements of OPCAT it wolbé&l necessary to liberate the HRAB
from its institutional link with the Mol and estadit it as a separate body. One suggestion has
been to establish a new organ under the directoatyhof Parliament endowed with
constitutional guarante%.As the creation of a new autonomous administratikgan is
rather unlikely, other proposals have envisioneg itew NPM as autonomous part of an
extended Ombudsofficevplksanwaltschaf®’ More recently, the Ombudsoffice has been
commissioned by the Government to make suggestbmew to integrate the HRAB into
their institutional structure. The challenge iswewer, to preserve the advantages and good
practices developed by the HRAB, and avoid merergiisn under the numerous other tasks
of the Ombudsoffice.

One of the main concerns in relation to the OmhbJdslel is that instead of increasing the
autonomy and strengthening the powers of the futdRM, it will be downsized to a
subsidiary organ with its effectiveness being delpah on the Ombudsoffice. While the
ombudspersons are elected by Parliament, eachedhtke political parties with the largest
number of votes in Parliament is entitled to nortenane candidate, which in practice has
made this function highly political. The ombudsmers enjoy constitutionally guaranteed
independence and cannot be dismissed during teein of office. However, due to the
nomination procedure, they cannot be consideretiigadly independent. To create a future
NPM as subsidiary mechanism, subject to the detisiaking of the Ombudspersons would
therefore risk that politically disagreeable outesnof the NPM's work could fall prey to
political bargaining. In addition, one of the fadt®@f the effectiveness of the current HRAB is
the direct access to high officials within the M8k subsidiary organ of the Ombudsoffice,
the new body would operate on a lower level, whichuld limit its influence and authority
rather than strengthening it. As the discussioaadsiat present, the most desirable option
would be to establish an NPM as an autonomous ttiyn the Ombudsoffice (which would
offer administrative and substantive syner§leswith a separate budget and separate
reporting duties vis-a-vis Parliament, which woatnhtinue to work in the dual organizational
structure of regional Commissions on the one hand, a Council (instead of an Advisory
Board) on the other.

% Nowak, Nationale Menschenrechtsinstitution, p. 7.
" Nationaler Praventionsmechanismus, in, OffentliSieherheit 1-2/2008, p. 13.
%8 For example, all complaints relating to treatriardetention currently addressed to the Ombudseffizuld
also be handled by the NPM, as they will have #heersary expertise and contextual knowledge.
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