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1 The construction sector in Austria

1.1 General description of the sector

The construction sector is described as a ‘vemyiticanal pillar’ of Austria’s economy. The
sector employed in 2010 around 274.000 employestelTare around 31.000 companies in
the construction sector; most of those companiessinall businesses. Around 80% of these
companies employed in 2010 a maximum of nine pets@mly 71 companies employed
more than 250 persons in 204@lso the Austrian construction sector was affedigcthe

economic crisis and investments in the construdietor decreased in 2009 and 2010. Since
2011, investments have been raising again. Progressimates that the construction sector
will grow faster compared to the general economasvgh in Austria’

‘Social fraud’ is very common in the constructiat®r. The term includes various different
forms of practices which aim at evading social ségpayments. Some of these practices are
for instance the establishment of missing tradé8cheinfirmet), undocumented work,
bogus-self employment, bogus-posting of workersmanipulation of pay-roll accounting.
These practices can be found very frequently irctirestruction sector. Legal amendments in
order to combat social fraud and undocumented waenle primarily targeted at this secfor.

However, research shows that these practices aréinmted to the Austrian construction

sector anymore. Further sectors, which show thesetipes, are for instance catering,
agriculture and labour leasingérsonalleasing’ or ‘Leiharbei).®

Research confirms that to a vast extent migrargsaffiected by so-called ‘atypcial work’,
such as labour leasing contracte(harbeit’) in Austria. Atypcial work in general has a great
potential to be a precarious form of work and aigibc employed workers face a higher risk
of being exposed to poverty. Most of the leasedkeis are employed in the construction
sector® Generally, 28% of all men working in the constimietsector in Vienna are migrants,
41% of workers coming from the new EU-Member Statesk in the construction sector in
Vienna! In January 2013, around 30% of all employed coestin workers in Austria were
migrants, most of them coming from States of foriviegoslavia®

! The authors thank Thomas Huber and Katharina Watdior their support during the elaboration of thi
mapping. The implementation of this project is jadlst funded by the Austrian Federal Ministry oftcur,
Social Affairs and Consumer Protection.

2 See information of Statistics Austria,
https://www.statistik.at/web_de/services/wirtschaftas_oesterreich/bauwesen/index.Hiadt accessed 16
May 2013). The exact number of employees in 2018 2va.274. Numbers are based on the statistics
,Bauunternehmen (ONACE 2008: Abschnitt F) - AusgeléiStrukturmerkmale 2010 nach
BeschaftigtengroRenklassen’, Statistics Austria.

3 Kunnert,Bauwirtschaft wieder auf WachstumskursOsterreichische Bauzeitung 2/2012, p. 6-7.

4 8. Reindl-Krauskopf et al, Endbericht zum Forsgspmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-
und Sozialdumping“p. 248.

5> S. Reindl-Krauskopf et al, Endbericht zum Forsgsmmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-
und Sozialdumping“p. 68.

6 M. Krenn, E. Saunder&rekare Integration — Die soziale Verwundbarkein Wigrantinnen und ihre Integration
durch ErwerbsarbejtFORBA Forschungsbericht 4/2012, p. 21-23.

7M. Krenn, E. Saunder®rekare Integration — Die soziale Verwundbarkein Wigrantinnen und ihre Integration
durch ErwerbsarbejtFORBA Forschungsbericht 4/2012, p. 24.

8 Statistics of the Construction Workers’ Annual teand Severance Pay Fund (BUAK) concerning workers
2013. The statistics distinguishes between ‘nat@mad ‘non-nationals’.




Relevant for the Austrian construction sector isoalthe so-called “workers’ street

prostitution” in Vienna. Workers, most of whom cofnem Bulgaria, Romania and Moldova,

are waiting at the sidewalk of a main arterial read¢h day to be picked up by either private
persons or companies for any kind of work. Thesekers are predominantly picked up by
private persons for building for instance theivpte house$.

1.2 Relevant actors involved

1.2.1 The company/companies’ management

The most important construction companies in Aastranked according to their turnover
(numbers of 2010), are Strabag SE (STRABAG), Aldael GmbH (ALPINE), Allgemeine
Baugesellschaft — A. Porr AG (PORR), Swietelsky dgzsellschaft mbH (SWIETELSKY)
and Habau Hoch- und Tiefbaugesellschaft mbH (HABAUhey were also the biggest
companies in terms of number of employees theyimadistria and worldwide in 2010.

Rank Company Turnover 2010 | Turnover change Revenue| Employees
(in Million €) 2009-2010 from 2010
ordinary
business
activities
(in Mill.
€)
1 | Strabag SE 12.381,0 -4,92 % 299,00 73.600
2 | Alpine Bau GmbH| 3.201,0 -5,85 % 23,70 15.100
3 | Allgemeine 2.826,0 -1,77 % 20,70 11.654
Baugesellschatft -
A. Porr AG
4 | Swietelsky 1.386,0 5,88 % 34,00 6.731
Baugesellschaft
m.b.H.
5 | Habau Hoch- und | 822,0 13,07 % 18,20 3.519
Tiefbaugesellschatft
m.b.H.

Figure 1: The Top 150 Construction Companies intdaig01 10

The second largest construction company, ALPINE &awbH, had to declare bankruptcy in
late June 2018 This is described as the biggest bankruptcy intausince 19452 ALPINE
had a very limited CSR approach. There existechae#& comprehensive CSR concept nor a

9 Seehttp://www.dasbiber.at/content/arbeiterstr{tdst accessed 08 August 2013), ATO7EORG (03 JalB},

AT12EORG (02 August 2013).

10 See SOLID - Economy and Technology in Construgtitip://www.solidbau.at/top-150/uebersigtest

accessed 31 May 2013).

1 See for instanchttp://wirtschaftsblatt.at/home/nachrichten/oestieh/salzburg/1426237/Doppelter-

AlpineKonkurs_18-Firmen-vor-Verkalffast accessed 08 August 2013).

12Seehttp://www.wienerzeitung.at/dossiers/insolvenze /B Eine-der-groessten-Pleiten-der-Zweiten-

Republik.htmli(last accessed 08 August 2013).



separate CSR or sustainability report. ALPINE dgbanot join any relevant network and it
did not refer to any human or labour rights instemts.
The remaining four companies are rather diversegards their CSR-strategies:

STRABAG, one of Europe’s leading construction pders with humerous subsidiaries in
Central and Eastern Europe, features a quite cdrapstve CSR concept. The company is
well aware of the ethical and social dimensions GBR besides the environmental
dimensiont®* STRABAG’s CSR management reports directly to thmpany’s management

board. There is also a CSR steering committee whidhdes representatives from the central
service companies as well as from the operatintg thi

Employees and workplace issues constitute one &ABRG’s key CSR fields of action.
Amongst others, the company has identified emplageeuitment and occupational health
and safety to be issues of special significanceplayee numbers have constantly increased
since 2006, above all due to the strong growth ast&n Europe as well as enterprise
acquisitions in Germany. By 2011, the number of leyges has grown to almost 76,900,
about 44,800 of which are blue-collar workers. Hog workers in Germany, Austria and
some Eastern European countries collective wageeawggnts are applicable; in all other
countries of operation STRABAG abides by the mimmwage requirements. Personnel
recruitment is decentralised; human resource reptasves in the individual countries of
operation handle the IT-supported process, whictailsnan applicant database and a
diagnostic tool validating their decisions. Withgaed to the diversity of its workforce,
STRABAG only states the percentages for its feneaiployees (which are traditionally low
in the construction sector: between 10-13% in 20609 no numbers are provided concerning
the countries of origin/nationality of STRABAG wans or employment circumstances.
Nevertheless, there is a commitment to equal oppities regardless of race, nationality,
gender, sexual orientation, religion, disabilityawe, as well as a working environment free
from discrimination, harassment or reprisals in 8BRG’s Code of Ethicsg® It includes
provisions on compliance with labour and socialdaapplicable throughout all commercial
decisions and activities, both domestically andably and provides for appropriate measures
to be taken in response to violations of theseladigms (see also section 4.1).

Moreover, STRABAG holds membership of several igéigroups and working committees
in the construction sector, many of which are lakrelated. It actively participates inter alia
in national committees and task forces on the EDksupational Safety and Health (OSH)
Strategy 2007-2012; in the construction task fovithin the Prevention Forum of the General
Accident Insurance Institution (AUVA); in the Austn Standards Institute committee on

13 STRABAG, Our Priority http://csr.strabag.com/databases/internet/_publitémt.nsf/web/EN-

STRABAG.COM-unsereprioritaet.html#?menl1=5&men2=1k=511&h=61&I=EN(last accessed 31 May
2013).

14 STRABAG, Our Wayhttp://csr.strabag.com/databases/internet/_publitént.nsf/web/EN-STRABAG.COM-

unserweg.html#?men1=5&men2=1&sid=513&h=61&I=HHist accessed 31 May 2013).

15 The numbers are an annual average leaving astdeetisonal fluctuations. See STRABAG, EmployeerEigju

http://csr.strabag.com/databases/internet/ publitént.nsf/web/EN-STRABAG.COM-
mitarbeiterkennzahlen.html#?menl1=5&men2=5&sid=55385&I=EN (last accessed 31 May 2013).

16 See STRABAG SE Business Conduct Guidelines, 162ctd007, available for download at

http://csr.strabag.com/databases/internet/ publitént.nsf/web/EN-STRABAG.COM-
EthikKodex.html#?men1=4&sid=485&h=Qtast accessed 31 May 2013), p. 13-14.




occupational safety and health, ergonomics andtysééehnology; or in the Construction
Sector Transparency Initiative (CoST) which will dealt with in section 4.%".

Among the biggest construction enterprises in Aass equally the PORR Group, which is
composed of three individual companies (Porr Cocgin, TEERAG-ASDAG,
Strauss&Partner Development) as well as many atbbsidiaries? Its home markets are
Austria, Germany, Switzerland and Poland, RomaB&bia and Bulgaria as well as other
Eastern and South-Eastern countries belong to POR&e markets. On the international
market, PORR is furthermore operational in TurkByssia, Oman, Qatar, the UAE and
Saudi Arabia?®

PORR was among the first Austrian construction camgs that implemented a certified
guality management system in 1995. Since 2007 hédrssalso contained binding regulations
on environmental preservation, occupational heatith safety It has also been pursuing an
active CSR approach already for many decades. dhgany’s efforts in this regard are
reflected in its commitment to diverse activitiggpjects and programmes, covering I1SO
certifications, incentive schemes, medical check-iqp employees, sponsorship of cultural
and charitable institutions, support of the Fatt&ranitiative, and some awards it has won for
safety or climate protectiocit. PORR is member of the national CSR platform respAC

According to PORR’s Code of Ethics as well as #es$t Sustainable Value Report 2012,
there seems to be a well-balanced recognition afh@wical, ecological and social
consideration$® The CSR strategy rests on three pillars, the Bifswhich, “Recognising
Value”, is addressing employer-employee relati®f@RR underlines its efforts to always act
as a fair and friendly employer that relies on dhitg by individually promoting its staff
members. The appreciation of its almost 11,600f stefmbers is paramount and at the
centerpiece of the company’s economic sucte®ORR provides quite detailed numbers
concerning its workforce: out of 11.597 staff memnsbine company had on average in 2011,
more than 7.000 were waged workers and almost 1d&0these were foreignefs.A
breakdown according to the country of origin of thwrkforce shows that PORR is
employing members from a total of 37 nations. Fthose working in Austria and not having
Austrian nationality, the biggest group comes frBosnia-Herzegovina (214), followed by
Turkey (149) and Croatia (1119.

PORR uses GRI's Performance Indicators for repgrfithe key data table from 2012 shows
that in relation to labour issues, only the indicdbr equal remuneration for women and men

17 STRABAG, Membershipsittp://csr.strabag.com/databases/internet/ _publitént. nsf/web/EN-

STRABAG.COM-mitgliedschaften.html#?menl1=5&men2=1&=516&h=61&I=EN(last accessed 31 May
2013).

8PORR Austria, Subsidiarielsttp://www.porr.at/index.php?id=620&L={last accessed 07 June 2013).
19 PORR Austria, Locationttp://www.porr.at/index.php?id=570&L =(last accessed 07 June 2013).
20 PORR Austria, PORR management systettm..//www.porr.at/index.php?id=618&L=(last accessed 7 June

2013).

21 PORR Austria, CShttp://www.porr.at/index.php?id=617&L=(last accessed 07 June 2013).
22 Seehttp://www.respact.at/site/mitglieder/info/artic3@/72.html (last accessed 07 June 2013).
22 PORR Code of Ethics, and PORR Sustainable Valp®iR2012, both available for download at

http://www.porr.at/index.php?id=617&L =1last accessed 07 June 2013).

24PORR Austria, CSRhttp://www.porr.at/index.php?id=617&L=(last accessed 07 June 2013).
25 See PORR Sustainable Value Report 20tp;//www.porr.at/index.php?id=617&L=1last accessed 7 June

2013), p. 19.

26 See PORR Sustainable Value Report 20Mtp;//www.porr.at/index.php?id=617&L=1last accessed 7 June

2013), p. 23



has not been reported on; diversity aspects anchtinean rights indicators pertaining to
investment and procuring practises have only beetiatly reportect’ In terms of the latter,
PORR refers to its human rights policy includedhea Code of Ethics, which is quite concise
and does not point out the means as to how it ilsggm be implemented or sanctioned in
cases of wrongdoing, howevér.

The third company with a key position in the Auatriconstruction sector is SWIETELSKY.
It employs an average of 6.900 people to date asdbinanches and subsidiaries in Austria
and many of its neighbouring countries (includingr@any, Hungary, the Czech Republic,
Slovakia, Poland, Croatia, Italy, Romania, Greatdr and Serbia). However, so far there
exists no statement on CSR, sustainability or tlgamsation of employment contracts and
relationships. The company’s declared aim is tainae prosperity rather than to expand. ,
lts employees can act as entrepreneurs and pattcipn the company’s success.
Apparently, the company is not involved in sectatiatives or CSR networks, nor does it
make use of any tools that tackle issues of labtaurdards.

The HABAU Group on the contrary, which is a tramfital, family run company with
subsidiaries in various Austrian regions as wellimsGermany, Hungary, Slovakia and
Rumania, seems to take a very serious and comnaitiecbach to CSE. With support by the
top management and integrated within the corposdtacture, it has established an
organisational structure comprising employees iargh of environment, quality assurance
and health and safety management. The latter hexs the starting point for HABAU's CSR
engagement. Due to the company structure, whichwalfor the management to know many
employees personally, a great deal of attentidmeiag paid to the safety and well-being of
these individual workers and related CSR isstes.

Overall, HABAU understands CSR as an integrated agament tool in its corporate
conduct. Thereby it strives to strike a balancewvbenh ecological, social and economic
measures. Its statement on corporate ethics undsrthe respect of national legal standards
as well as the open dialogue with stakeholdersidioh its employees and clients, suppliers,
research institutions and the media. In 2012, HAB#d3$ issued its first sustainability report
established on the basis of the Global Reportingative (GRI). It provides comprehensive
information on its vision and strategy as well &s e@nvironmental, social and economic
measure$? According to the GRI assessment, no human righkks thave been identified.
Even tough it seems that the issue of human rightst very tangible in practice, HABAU'’s
CSR representative is well aware of the threatscwi@manate from labour leasing. He
considers leased workers to be far more oftenséitto experience human rights violations
than permanently employed workér?s.

27 PORR, Key data related to GRI 2012, availabledfownload ahttp://www.porr.at/index.php?id=617&L =1last
accessed 07 June 2013).

28 See PORR, Code of Ethidgtp://www.porr.at/index.php?id=616&L=(last accessed 07 June 2013).

2 See Swietelsky, About ulsttp://www.swietelsky.at/index.php?id=127&L £lhst accessed 06 June 2013).

30 Habau Group, Nachhaltigkeitsbericht 2012,
http://www.habau.at/fileadmin/media/Services/Dovats/HA_NHB_2012_de.pdp. 11, (last accessed 27 May
2013).

31 ATO6COR (02 July 2013).

32 Habau Group, Nachhaltigkeitsbericht 2012,
http://www.habau.at/fileadmin/media/Services/Dovatie/HA NHB_2012_ de.pdp. 24-25, (last accessed 27
May 2013).

33 ATO6COR (02 July 2013).




With regard to its labour relations, HABAU addresgsbe issue of diversity and gender
equality through leadership trainings and by gstgvitowards gender equality in its
organisational structure. The company is part efAlistrian disaster prevention network and
actively supports social engagement of its empleydtoreover, it has established a specific
program to reintegrate employees which had to rapertheir work due to long-term health
problems, for example. Just as the other constmicttompanies, HABAU focuses
particularly on health and safety of its worker®s this end, it has engaged in a range of
measures like trainings and awareness raising mesasun safety, burn-out prevention and
healthy lifestyle, the use of a workability indexassess the capacities of each worker and to
maintain his/her workability. Parts of the HABAU ogip have already been certified
according to the Safety Certificate Contractors@p6tandard on work safety with the aim to
extend this certificatiod? Furthermore, HABAU provides for medical examinasoand
vaccinations of its workers and has recently infestsits internal trainings and seminars on
health and safety. Finally, the sustainability mégives an outlook on HABAU'’s future goals
such as an independent audit of its CSR policymproved selection of its contractors (see
section 4.1 for already existing preventive measure

In the following, another family run constructiommspany will be described due to its
outstanding CSR-policy.

The SPREITZER Gesellschaft m.b.H. is equally a iti@whl family run company
headquartered in Ybbsitz which mainly operates urstAa. It employs about 50 persons and
is very committed to CSR issu&sSPREITZER Bau understands CSR as a voluntarylsocia
and ecologically responsible management conceptlwis directly related to the core
business and ultimately contributes to sustaindbleelopment. As a member of the Austrian
CSR network the company has adopted respACT’'s @giéfrinciples on CSR which are
based on a broad involvement of Austrian businessek other stakeholders. These 16
principles include commitments such as participatiand stakeholder involvement,
sustainable development or transparency.

SPREITZER Bau has translated these Principles twoitporate context and underlines to live
social responsibility e.g. by focusing on the rielaship to its clients and employees as well as
on team development and training. The managemesérlimes the importance of a good
relationship with the foremen who bear major resahty on the construction site as well as
the active involvement of the employees in decisiaking. Thanks to a regular cooperation
with a coach the company has established a goodnoomation and dispute resolution
culture. Furthermore Spreitzer Bau offers a compagrnysion system, flexible working time
models, performance oriented salaries, first aidrg®s and a range of social events for its
employees. The management underlines that the satgni of good quality tools and the
provision of higher standard accommodation has lmeeery rewarding experience in the
relationship with its employees. Social CSR aatgitequally include sponsoring e.g. of a
fountain in Africa and donations to the AustrianetRNose Clown Doctors” club which
works with sick children or to World Vision. On tleeological level Spreitzer Bau aims e.g.
at reducing energy consumption and at using regignaducts. Overall the company

34SCC (Safety Certificate Contractors) is an inteomal standard for safety, health and environmental
management which lays down standardized requirestienexternal technical service providers and
subcontractors who act on behalf of the client. Qeality Austria,
http://www.qualityaustria.com/index.php?id=23@&st accessed 07 June 2013).

35 Spreitzer Bauhttp://www.spreitzer-bau.affast accessed 14 August 2013); ATO9COR (19 JOh32




emphasizes its focus on the human being, in p#atidts employees and on responsible
business conduct to contribute to future sustamdblelopment®

The responsibility for its CSR strategy developmemntd implementation lies with
SPREITZER Bau’s managemeéiitit is aware of the fact that it is crucial to li@SR values
and act as a role model. Mutual respect is consitdarkey value. Social expenses are rather
high but this is reflected in a high worker retentiand very few sick leaves. The works
council has equally a very important role in thenpany3® Despite genuine commitment,
SPREITZER has not yet issued a CSR report.

1.2.2 Affiliated companies and suppliers (including emplgment agencies and
contractors)

In 2009 almost 10% of all workers in the constraictsector had labour leasing contr&éts.
After the economic crisis, number of leased workkeve been rising again and were
estimated up to 75.000 workers in 2012. The aro6®d leasing companies (temporary
employment agencies) in Austria wish to get ridhafir ‘hire and fire’-imagé® According to
workers’ representatives, leased workers are fotoealgree to a termination of contract to
which they often agree out of fear not to receiveew job offer by the leasing compatty.

1.2.3 Employers organisations

The two main employers’ organisations in Austri@ dhe Austrian Federal Economic
Chambers (FEC) and the Federation of Austrian hmeiss(IV). The FEC represents around
400.000 member compani&sMembership for companies is compulsory. The fddeEL is
supported by organisations in each province of #WaisConcerning construction, the FEC
runs a specific branch office, which comprises adér association and trade groups in
Austria’s province$® The IV is a voluntary body representing the inteseof Austrian
industry and comprises around 4200 members. Grotip¥-members are also organised
within different bodies of the FEC. A specific gpis dedicated to construction.

1.2.4 Trade Unions

The Austrian Trade Union Federation (OGB) represéhe interests of workers based on
voluntary membership. The OGB is an umbrella ofesemember unions, one of these
members focuses on construction- and wood-work#grs: Union of Construction and
Woodworkers (GBH}* This union represented in 2012 around 116.000 reesttbOne of

36 Spreitzer Bau, RespACT-CSRtp://www.spreitzer-bau.at/content.php?pageld=3940://www.spreitzer-
bau.at/content.php?pageld=418€p://www.spreitzer-bau.at/content.php?pageld=38d20ACT, Mitglieder,
http://www.respact.at/site/mitglieder/info/artid&00.htmli(last accessed 13 August 2013); ATO9COR (19 July
2013).

37 Spreitzer Bauhttp://www.spreitzer-bau.at/content.php?pageld=3%#s accessed 13 August 2013).

38 ATO9COR (19 July 2013).

39 H. Melzer,Geliehene ArbeitskrafOsterreichische Bauzeitung, 14 May 2010,
http://www.diebauzeitung.at/geliehene-arbeitsklff8694.htmilast accessed 27 May 2013).

40Wiener ZeitungZahl der Zeitarbeiter ist weiter im Steige30 May 2012,
http://www.wienerzeitung.at/nachrichten/wirtschaégterreich/461560_Zahl-der-Zeitarbeiter-ist-weiier
Steigen.htm(last accessed 04 June 2013).

41 H. Melzer,Geliehene ArbeitskrafOsterreichische Bauzeitung, 14 May 2010,
http://www.diebauzeitung.at/geliehene-arbeitski#f8694.htmklast accessed 27 May 2013).

42 Seehttp://portal.wko.at/wk/startseite_dst.wk?dstid=94st accessed 27 May 2013).

43 Seehttp://portal.wko.at/wk/startseite_dst.wk?AngID=1&ID=131(last accessed 27 May 2013).

44 OGB, Committed to Social Justice, p. 7-9,
http://www.oegb.at/servlet/BlobServer?blobcol=ukdment&blobheadernamel=content-
type&blobheadername2=content-
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the services for members is the possibility to hixge legal aid and to be represented by a
lawyer at the Labour and Social Affairs Court canagg civil actions concerning the work-
relation. Research shows that migrant workers dfiek confidence concerning the possible
assistance offered by trade unions which is aldcetl to the general trade union’s interest to
increase inspections of work places targeted atantgvorkers'® These tendency can also be
observed concerning the Austrian GBH, which fotanse ‘cautions’ against ‘cheap migrant
labour force’ causing unemployment in AustiaNevertheless, GBH is actively involved in
improving access to counselling for undocumentedkers in Austria, which will be
discussed in chapter 1.2.6.

1.2.5 Relevant State Actors

1.2.5.1 Task Force on Combating Human Trafficking and therkivig Group on Labour
Exploitation

Main coordination body concerning trafficking inrhan beings in Austria is the Task Force
on combating human trafficking, which is coordirthtey the Federal Ministry for European
and International Affairs (FMEIA). Main aim of th€ask Force is to foster cooperation
between all relevant actors concerning traffickimgquman beings and to intensify measures
for combating THB in Austria. Members of the Taskde are representatives of all relevant
ministries, federal provinces and NGOs. The Tasicé&e activities are determined by the
third National Action Plan on combating Human Tieking.*®

The monitoring body GRETA of the Council of EurofigE) Convention on Action against
Trafficking in Human Beings evaluated Austria in120and identified gaps concerning THB
for the purpose of labour exploitation, for instanconcerning identification of trafficked
men?® The actual National Action Plan therefore strestes importance of measures
concerning THB for the purpose of labour explodgatiBesides two specific working groups
dealing with trafficking in children and prostitati, a third working group has been installed
which focuses on THB for the purpose of labour eiation. The working group took up its
work in 2012 and is coordinated by the Federal Mmi of Labour, Social Affairs and
Consumer Protection (FMLSCY.Furthermore, awareness raising measures amonifispec
occupational groups need to be implemented untill420rrainings on THB for labour

disposition&blobheadervaluel=application%2Fpdf&iiebdervalue2=inline%3B+filename%3D%22%25D6G
B -

Committed_to_social_justice.pdf%22&blobkey=id&re806&blobnocache=false&blobtable=Dokument&blo
bwhere=133104664488tast accessed 21 May 2013).

45 OGB, http://www.oegb.at/servlet/BlobServer?blobcol=ukdment&blobheadernamel=content-
type&blobheadername2=content-
disposition&blobheadervaluel=application%2Fpdf&iiebdervalue2=inline%3B+filename%3D%22Mitgliede
r_nach_Gewerkschaft 2012.pdf%22&blobkey=id&root=&bB®bnocache=false&blobtable=Dokument&blob
where=133612803416fast accessed 22 May 2013).

461, Pallmann, A. PawlettaVlenschenhandel zum Zweck der Arbeitsausbeutung Fheima fiir Gewerkschaften?,
in Friedrich et al, Trade Unions in the Democr&tiocess: Ten international Contributions (2013)1,83.

47 See press release of OGB, Katastrophe: Trotz eflasvon 50.000 Arbeitsplatzen steigt die Arbeiikeit
um weitere 10.000 an. Wie geht das?, 1 October,2012

http://www.ots.at/presseaussendung/OTS 20121001000%katastrophe-trotz-einem-plus-von-50000-
arbeitsplaetzen-steigt-die-arbeitslosigkeit-um-areit1 0000-an-wie-geht-délast accessed 28 May 2013).

48 Task Force on combating human traffickihtional Action Plan on Combating Human Traffickiiog the
period 2012-2014adopted 20 March 2012.

4% CoE GretaReport concerning AustrisqGRETA(2011)10, p. 6.

50 Activity 1.4 NAP.
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exploitation particularly concerning the inspectainworkplaces have to be conducted in the
following years!

1.2.5.2 Labour Inspectorate

In Austria, several different authorities are datitto enter workplaces and in particular
construction sites. All authorities have differeininctions and mandates. Among those
different actors is the labour inspectorate.

As part of the FMLSC, the labour inspectorate’s nmaiandate is the protection of life and
health of workers. Besides premises of employabkour inspectorates can also inspect
accommodation for workers provided by the employér3here is a specific labour
inspectorate for construction work, which monitdignna’s construction sites. The labour
inspectorates do not check the employment contrattsvorkers, the compliance with
collective agreements, illegal employment or wage social dumping® Although THB for
labour exploitation is not defined as a task witthie Act on Labour Inspection, awareness
concerning this issue is rising. Representativetheflabour inspectorate are involved in the
working group on THB for labour exploitation coandied by the FMLSC and a FMLSC-
internal decree was issued to all labour inspetdsraconcerning THB for labour
exploitation®*

1.2.5.3 Construction Workers’ Annual Leave and Severangefand

The Construction Workers’ Annual Leave and SevezdPay Fund Bauarbeiter-Urlaubs &
Abfertigungskassg’BUAK) provides specific services to constructiaorkers which are
primarily regulated under the Act on Constructiooérs’ Annual Leave and Severance
Pay®, as well as further applicable collective agreeismieThe fund is financed by
contributions of employers; the fund administratesse contributions and settles claims of
workers concerning for instance severance payméhtsfund acts as intermediary between
employers and workers which is deemed necessarytaltiee typically seasonal work in
constructiorr® The employer has to notify the BUAK about the wesekemployed within two
weeks time. In order to monitor these obligatoryifitations, the BUAK is mandated to
conduct inspections at construction sites sinc&2B@presentatives of BUAK are allowed to
require identity cards or passports from workemssent at the construction site during an
inspectiors’

In 2011 the Combating Wage and Social Dumping Acbl{n- und Sozialdumpinggesetz,
LSDB-G’, CWSD-A)® entered into force. In reaction to the unlimitedess to the Austrian
labour market for citizens of the ‘new EU Membeat8$’ and the realisation of freedom of
services including services in the constructiortezesince 2011, the Anti-Wage and Social
Dumping Law aims at ensuring equal pay conditiaorsall employees working in Austria
and ensuring the payment of minimum wages. In otdemonitor the compliance of
employees with this law, the competence centrectonbating wage and social dumping

51 Activity 11.17 NAP.
52 ]. Planitzer, H. SaxZombating THB for labour exploitation in Austria. 27.
53 Seehttp://www.arbeitsinspektion.gv.at/Al/InformatiomH#English/The+Labour+Inspectorate/default. ftast

accessed 28 May 2013).

54 ATO2LI (06 May 2013).
55FLG No. 414/1972 as amended by FLG | No. 71/2013.
56 See BUAK  http://www.buak.at/servlet/ContentServer?pagenanmbdg/Page/Index&n=BUAK_3.1(last

accessed 04 June 2013) and Planitzer/Sax, Comb&iBgor labour exploitation in Austria, p. 28.

57 Act on Construction Workers’ Annual Leave and Samee Pay, s. 22 and s. 23a.
8 FLG | No. 24/2011.
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(CWSD Competence Centre) has been set up by th&iRegional Health Insurance Fund,
which also conducts on-site inspectiGhs.

Concerning the construction sector, in additionh® competence centre, also the BUAK is
since 2011 mandated to check the compliance. Th&kBId, as a consequence, obliged also
to check possible cases of underpayment when dospgctions of construction sites. In case
of underpayments the BUAK is obliged to report tisishe competent District Administration
Authority.?° In 2012 the BUAK conducted around 4180 inspectiohsonstruction sites,
which usually take place without prior notificationhese inspections covered around 6600
different construction companies, of which aroun@d@ companies are located outside
Austria. The BUAK controlled in total 24779 workess the construction sites. Around 5000
of these workers were non-Austrian workers. Rentdykawithin this group of workers, the
number of cases of presumed underpayment is raigbar Around 33% of all controlled
workers not coming from Austria are during inspaesi of BUAK identified as presumably
underpaicP?

1.2.5.4 Financial Police Force

Since 2010 the Financial Police Force was estatalismder the supervision of the custom
authorities at the Federal Ministry of Finance (FIWOThe earlier Control Unit for lllegal
Employment (Kontrolle lllegaler Arbeitnehmerbeschéaftigung, KIABs integrated in the
newly established Financial Police Force. The cdemees of the Financial Police Force are
broader compared to the earlier Control Unit arel rttandate is broadened to combat fiscal
fraud. Main aim of the Financial Police Force i3 firevent unfair competition as a result of
(...) illegal working, social welfare fraud and fisdaaud’.°> The Financial Police Force’s
mandate is based on different legal acts and ieslddr instance the compliance with the
Aliens Employment Law (AEL) or combating socialimance fraud® The mandate includes
a right to have access to premises based on diffexgal acts. The extent of the right to enter
premises depends on the legal®ct.

The construction sector is seen as one of the fames of the Financial Police Force’s work,
since this sector is a high risk sector with higimbers of illegal employment and fratrd.

%9 See BUAK http://www.buak.at/servlet/ContentServer?pagenanibdg/Page/Index&n=BUAK_12.Xlast
accessed 04 June 2013) and FMLSC,
http://www.bmask.gv.at/cms/siteEN/attachments/3@HP407/CMS1320227599427/Isdb-
g_infosheet_en_11280.pdExceptions are Romania and Bulgaria since thémmpef workers from these EU-
Member States is limited until the end of 2013.

80 parliamentary materials regarding the Combating&&nd Social Dumping Act, p. 7 and Anti-Wage andi&
Dumping Law s. 7 (h).

61 ATO4CA (13 May 2013), statistics of BUAK concergithe implementation of the Combating Wage and&oci
Dumping Act based on on-site inspections.

52 EMOF, http://english.bmf.gv.at/CombatingFraud/Financidigs_start.htm(last accessed 24 May 2013).

83 Combating social insurance fraud encompassesdtarice the criminal offence ‘fraudulent withhalgliof
social security duties’ CC s. 153 (cBétrigerisches Vorenthalten von Sozialversicheslegrdgen und
Zuschlagen nach dem Bauarbeiter-Urlaubs- und Algferigsgesety’

54 The right to enter premises for the Financial &olforce is regulated in Fiscal Administration Acl12 (which
allows access to private rooms), AEL s. 26 (whioksinot allow the access to private rooms and rapatt)
and Austrian Fiscal Code s. 141 and 144. See Wdredomd H. Houf, What is the Financial Police Fatoang?
(presentation, copy with author), p. 17-22.

85 B. Affenzeller, Bau- und Immobilien Report 3/2013,16-18.
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Media regularly reports about ‘major raids’ conehatctby the Financial Police Force of
construction site®

1.2.6 NGOs

NGOs which are dealing with THB in Austria are pyednantly working on trafficking in
women. Main NGO is LEFOE-IBF which is financed byffetent federal ministries.
Cooperation between LEFOE-IBF and the law enforegraathorities is based on a contract
and an internal decree of the Ministry of Intei®planned concerning LEFOE-IBF’s nation-
wide responsibility for assistance to all traffidkevomen in Austria. Nevertheless, further
initiatives concerning trafficked women exist in gitia®’ Assistance to male trafficked
persons, and more specifically to male victims 6fBTfor labour exploitation, needs to be
established in Austria and specialised servicdsidieg counselling and housing do not exist
so far®® However, the current NAP includes an analysis smbmmendations concerning
services for trafficked men to be elaborated byRhi.SC %°

Services for undocumented migrant workers such@s&erman model MigrA? do not exist
in Austria. Nevertheless, in the last years sewe@0Ds and different units of the OGB started
a discussion process concerning undocumented nsgranAustria. A working group on
undocumented work was established which aims atawipg the access to claim unpaid
wages for workers. The group’s focus is to esthldis institutionalised counselling centre for
undocumented migrant workers in Austria. The collingecentre will take up its work in
2014. The group elaborated a pamphlet which offemprehensive information about
different forms of residence and access to theuabwarket for information and counselling
centres’! Besides the Chamber of Labour and various unita@OGB, including the Union
of Construction and Woodworkers (GBH), also NGOshswas LEFOE-IBF and the
PrekaerCafé?

2 Regulation of the Crime of THB for the purposes oflabour
exploitation

Austria was monitored by CoE’s monitoring body GREANd its findings tackled to a large
extent the issue of THB for labour exploitation. ¢reneral, it identified a lack of a
comprehensive approach to tackle THB in Austriaciviwould include THB for the purpose
of labour exploitatiorf3 Further awareness-raising measures concerningiiabloitation
are necessary. GRETA recommends Austria to adoppr@active approach to the
identification of victims of trafficking for the ppose of labour exploitation, for example by

%6 derStandard.afktion scharf gegen Pfusch am B&uOctober 2012
http://derstandard.at/1348285182230/Aktion-schadem-Pfusch-am-Bag(last accessed 04 June 2013) and A.
Macho,Razzia auf der Gro3baustelléurier.at, 12 April 2013http://kurier.at/chronik/wien/razzia-auf-der-
grossbaustelle/773.94fast accessed 04 June 2013).

67]. Planitzer, H. Sax;ombating THB for labour exploitation in Austrip. 44-45.

%8 J. Planitzer, H. SaxZombating THB for labour exploitation in Austria. 61.

89 Activity I11.7 NAP.

0], Planitzer, H. Sax;ombating THB for labour exploitation in Austrip. 61 and I. Pallmann, A. Pawletta,
Menschenhandel zum Zweck der ArbeitsausbeutungFheima fir Gewerkschaftgénn W. Friedrich et al,
Trade Unions in the Democratic Process: Ten intemal Contributions (2013), p. 187.

"Arbeitskreis Undokumentiert Arbeiten,
http://wien.arbeiterkammer.at/bilder/d190/ArbeitehnePapiere_3 2013.p(ést accessed 28 May 2013).

2 cafe.prekaer.glast accessed 28 May 2013).

3 GRETA(2011)10, para. 48.
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organising regular visits by labour inspectors tarkasites’ and develop a list of indicatdfs.
Indicators are currently elaborated and laboureanspn sees potential in the indicators in
order to improve identification of presumably tiekled person$ However, Austria
implements specific steps such as the establishofeatspecific working group on labour
exploitation in order to improve the identificati@moncerning THB for labour exploitation.
The lack of a comprehensive data collection systemever constitutes an obstacle which
hampers knowledge-based policy development and emeas-raising of stakeholdéfs.
Additionally, higher identification rates leads the necessity to have an appropriate
assistance mechanism in place. At the moment, lusain not provide trafficked men with
counselling, but the opening of a counselling afdr undocumented workers is envisaged
for 2014.

2.1 Regulation of the crime of THB for purposes labourexploitation

2.1.1 How is THB for purposes of labour exploitation prohbited under national law?

Central provision prohibiting THB in Austria is C& 104a. The transposition of Directive
2011/387 required an amendment of this provision, mainlynyease the maximum penalty
for THB and to address specific types of explamatiAs of 1 August 2013, the amended CC
s. 104a will enter into forc®.

CC s. 104a (amended) reads as folléWs:

“(1) any person who recruits, houses or otherwisE@nmodates, transports or
offers or passes on to a third party an adult usthghonest means (paragraph 2)
against this adult with the deliberate intentiontibé adult’s exploitation (paragraph
3), is to be punished with a prison sentence tdat six months up to five years.

(2) Dishonest means are defined as using forcewere threats, deceit regarding the
facts, exploitation of authority, of situations distress, of mental disease or any
condition rendering the person defenceless, thamidation or the granting or
accepting of an advantage for surrendering contnagr that person.

(3) Exploitation encompasses sexual exploitatiorpla@tation through organ
transplantation, labour exploitation, begging ancpmitation of conducting criminal
activities.

(4) A person who commits the criminal act in thateat of a criminal association,
under the use of severe violence or in such a hatythe life of the person is severely
endangered deliberately or by gross negligencenosuch a way that particularly
serious harm is caused to the person, is to beghaa with a prison sentence of at
least one year up to ten years.

" GRETA(2011)10, para. 71, 92 and 155.

S ATO2LI (6 May 2013).

76 A, Winkler, J. Planitzer, Assisting and ReintegrgtChildren Victims of Trafficking: Promotion arelaluation
of best practice in source and destination cowsjtAeechivic — Workstream 2, country report Ausfiiéarch
2012) p. 16.

7 Directive 2011/36 on preventing and combatindfitckiihg in human beings and protecting its victiraad
replacing Council Framework Decision 2002/629/J12811] OJ L101/1.

8 Law on amending the Criminal Code (CC) concersiegual offences 2013, Art. 4 (Materials 2366/XXI\P.G
Ausschussbericht NR - Gesetzestext).

 Translation by author, based on GRETA(2011)10apb34.
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(5) A person who recruits, houses or otherwise acnodates, transports or offers or
passes on to a third party a minor (under 18 yesdrage with the deliberate intention

of the adult’s exploitation (paragraph 3), is to penished with a prison sentence of
at least one year up to ten years.”

Although there is one central provision on THB,réhare further provisions on criminal
offences which are relevant for the context of TidBthe purpose of labour exploitation. The
Austrian CC contains also a provision on ‘slavelyC s. 104) which penalises slave trade
and the deprivation of liberty of a person througavery and slavery-like practices.
Furthermore, this provision criminalises also aeyspn who causes the slavery of a person.
Main characteristic of slavery is the fact thateason is seen as an object and as property
which can be used at will and arbitradfy:Slavery’ would be applicable in gross cases of
labour exploitatiorf!

Further very relevant provision concerns the ‘eiptmn of a foreigner’ (Aliens’ Police Act
s. 116).82 Any person who exploits a person ‘who residesyélly in the country, does not
have a working permit or otherwise is in a parécusituation of dependency’ can be
sentenced to a prison sentence of up to three.y€hesperpetrator can be punished with a
higher sentence when the exploitation leads tataatson of hardship’ of the foreigner or
when the perpetrator exploits a larger number ofspes®® Comparing the offence
‘exploitation of a foreigner’ with the definitionfafHB consisting of the elements action,
means and purpose, the offence ‘exploitation @iraifiner’ does not require an actfn.

Although this offence would be highly relevant ceming THB for the purpose of labour
exploitation, the application of this offence renmarather low. There is — a rather academic -
debate concerning the application of CC s. 104aAd8 s. 116. For practitioners it is very
difficult to draw a distinction between THB (CCHX)4a) and the exploitation of a foreigner
(APA s. 116)*® Since its entering into force in 2006 until thedeof 2011, only three
convictions concerning the exploitation of a foredg at court are register8d After the
amendment of CC s. 104a, the penalty of CC s. iWitae higher than the penalty of APA s.
116 and will therefore prevail over APA s. 1%6.

Especially concerning THB for the purpose of labeuploitation, the issue of corporate
liability could play a crucial role. Due to standarof the CoE and the E) Austria is
obliged to implement the legal possibility to prose legal persons and other entities such as
commercial partnerships, private foundations otisteged partnerships. The Statute on the
Responsibility of Entities for Criminal OffensesVérbandsverantwortlichkeitsgesgt?
entered into force in 2006 already and covers rathinal offences including THB. In case

80 3. Planitzer, H. SaxZombating THB for labour exploitation in Austyia. 1.

81 Law on amending the Criminal Code (CC) concermsiexual offences 2013, Materials 2319/XXIV.GP —
Regierungsvorlage — Erlauterungen, p. 7.

82 FLG I No. 100/2005 as amended by FLG | No. 38/2011

83 Translation of APA s. 116 based on GRETA(20110a. 136.

84]. Planitzer, H. Sax;ombating THB for labour exploitation in Austrip. 13-14.

85 J. Planitzer, H. SaxZombating THB for labour exploitation in Austria. 14.

86 Beclin, Effektivere Ahndung von Kinderhandel durch Novellig § 104a StGBn ACTnow, Anti-child-
trafficking, Rechtliche Herausforderung im Kampfyge Kinderhandel, lexisnexis (2013), p. 39,
http://www.lexisnexis.at/vie/zeitschriften/ACTnowdex.html#/39/zoome(last accessed 04 June 2013)

87 Law on amending the Criminal Code (CC) concermiexual offences 2013, Materials 2319/XXIV.GP —
Regierungsvorlage — Erlauterungen, p. 7.

88 Article 5 of Dir 2011/36 and Article 22 of the C&Ebnvention on Action against THB.

89 FLG I No. 151/2005 as amended by FLG | No. 1127200
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THB is committed and a legal person benefits fréma éxploitation, the statute would be
applicable. Furthermore, the statute is applic#ltlee offense resulted from a neglect of the
due diligence required of the entity. The statustimjuishes between offenses committed by
a person in a leading position and offenses corathily a person under the company’s
authority (‘staff-member’). In general, the procegs against a legal person are taking place
in parallel with the proceedings against a natgeison concerning the same act. If the
prosecution of the natural person is not possthie it is also possible to prosecute the legal
person only?

2.1.2 How is THB for labour exploitation defined?

The recent amendment of the criminal offence on TEB s. 104a) led to some clarifications
concerning the application of this provision witbgard to labour exploitation. Labour
exploitation means a ruthless exploitation of wiwhich leas to an infringement of the vital
interests of a victim. This would be given whenietitn does not receive any, or receives
entirely inadequate, remuneration for his or herkmor a rather lengthy period of time.
Furthermore, exploitation could be fulfilled, whehe working times of the victim are
excessively long for certain period of time or whie victim is forced to work under
unbearable or unacceptable working conditions. @mtgnsive and long-lasting violations of
minimum standards of labour law amount to explatat The occasional exceeding of the
maximum of working hours allowed by law and paynsenhich are only slightly below the
minimum wages are not qualified as exploitafibnHowever, the lack of proper
documentation concerning paid wages or working tmalifies as indicators for exploitation.
Furthermore, it is clarified that Austrian laboaw standards have to be applied. When a
situation has to be assessed as exploitative othetverage wage of the victim’s country of
origin is irrelevant. It is stressed that this agplies to workers who are posted in Austria. In
addition, it is irrelevant whether the victim wasdfssmployed or employe¥.

The interpretation of exploitation of a foreign&PA s. 116) follows established case law on
exploitation of victims who are exploited by a pingimilar to what is elaborated concerning
the offence THB (CC s. 104a), a ruthless explatabf vital interests of a victim needs to be
shown. Exploitation is given for instance, when thetim receives not enough money for
covering his or her basic needs or when the vidib@s not receive anything at all. Crucial for
a situation of exploitation is the excessiveneswiolations of basic labour law-standards,
which includes for instance excessive working hauran excessive underpayméht.

2.1.3 Application of the legal framework

The application of the relevant provisions conaggnifrHB is rather low. The Criminal
Intelligence Service registered in 2011 in total @mplaints of THB (CC s. 104&).
Concerning these complaints, 14 victims of THB (€C104a) have been registered, two

% Replies by Austria: Questionnaire for the evahmatif the implementation of the Council of Europen@ention

on Action against Trafficking in Human Beings by tharties (August 2010) p. 23-24 and J. PlanitdeBax,
Combating THB for labour exploitation in Austrig. 5.

91 ]. Planitzer, H. Sax;ombating THB for labour exploitation in Austria. 2. and Law on amending the Criminal

Code (CC) concerning sexual offences 2013, Mate#al 9/XXIV.GP — Regierungsvorlage — Erlauterungen,
5.

92 Law on amending the Criminal Code (CC) concermsiexual offences 2013, Materials 2319/XXIV.GP —
Regierungsvorlage — Erlauterungen, p. 5-6.

9 J. Planitzer, H. SaxZombating THB for labour exploitation in Austrip. 13.
% Criminal Intelligence Service, Report on crimimaliincluding statistics and analysis) 2011, B.2.
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victims are male, 12 are femdlfeln the following year, the number of identified lmaictims

of THB increased and in 2012, nine male victimsenheen identified® In 2011 four male
victims of THB have been identified, in 2010 inabtwo®’ The judicial criminal statistics
show one conviction concerning THB in 20%1Also the offence concerning the exploitation
of a foreigner (APA s. 116) is applied very seld®nHowever, the number of registered
complaints has been rising. The Criminal IntelligerService registered in 2011 only seven
complaints concerning the exploitation of a foreigrin 2012 in total 12%°

Availability of data is also very scarce concernitrgfficking in children for labour
exploitation. Data of the Ministry of Interior amao federal provinces show that in 2011, five
girls have been identified who have been explogerually. In earlier years, several girls
have been identified who were exploited by beggimgpick-pocketing. No children are
officially identified who have been exploited byrdestic work or working in restauraritg.
This clearly shows that more intensive identifioatiefforts concerning children being
trafficked for the purpose of labour exploitatioe aeeded®?

Although already in place since 2006 the StatutéherResponsibility of Entities for Criminal
Offenses is far away from being used as effectvot against THB for the purpose of labour
exploitation. Since 2006 no legal entity has beamvicted for THB!® Social fraud is closely
linked to the construction sector and also conogrrsocial fraud, the application of the
Statute is not existent in practit¥.The Ministry of Justice evaluates the legal aal tre
reasons for its rather seldom application sinceesgears, but did not publish any results thus
far.105

There are several reasons leading to a limitediagimn of criminal offences concerning
THB for the purpose of labour exploitation. One s@a is the limited identification of
exploitative situations. Awareness within the labmspectorate concerning THB for labour
exploitation is increasing. An internal decree stes the obligation of labour inspectorates to
notify the state prosecution in case of presumaldyficked persons. However, to the
knowledge of the interview partner, no cases haenlnotified thus far, mainly due to the
fact that it is difficult to define THB for labowexploitation during an inspectidf® Labour
inspectors state that during the inspection of tanson sites they would notify exploitation.
However, only in cases of substantiate suspiciey t#re supposed to notify state prosecution.
Labour inspection claims that it does not havenbeessary competences in order to develop
‘substantiate suspicioR®’ A further reason is that during inspections of stauction sites

% Criminal Intelligence Service, Report on crimimaliincluding statistics and analysis) 2011, B.19.
% ATO5NGO (28 May 2013).

9 M. Zingerle, D. AlionisManner als Betroffene von Menschenhandel in Ostre. 8.

98 Judicial criminal statistics 2011 of Statisticssiia (2012) p. 109.

% GRETA(2011)10, para. 136.

100 Information provided upon request by the Crimiimlligence Service (Email correspondence 11 A@ieS).
101 A, Winkler, J. Planitzer, Assisting and ReintegrgtChildren Victims of Trafficking: Promotion arealuation
of best practice in source and destination cowsjtAeechivic — Workstream 2, country report Ausfiiéarch

2012) p. 10.

1024, Sax, Assisting and Reintegrating Children Vitiof Trafficking: Promotion and evaluation of bpsictice
in source and destination countries, Arechivic —rkgtyeam 1, country report Austria (January 201203

103 GRETA(2011)10, para. 140.

1045, Reindl-Krauskopf et al, Endbericht zum Forsgsmmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-
und Sozialdumping“p. 205.

105 GRETA(2011)10, para. 140 and J. Planitzer, H. Saxbating THB for labour exploitation in Austrig. 5.

106 ATO2LI (06 May 2013).

107 M, Zingerle, D. AlionisManner als Betroffene von Menschenhandel in Ostre. 33.
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which are conducted jointly with the Financial leliForce, exploitation is not in the centre
of interest. Payment of taxes and social securitytrdoutions by companies is of higher
interestlo8

A further reason is the lack of evidence. Gatheahgvidence for investigations depends to a
large extent on the information provided by thespraably exploited persof® In 2011,
police investigated a case about four men who iaeed to work in the construction sector
in Vienna and who were locked in an apartment leyr txploiter. Police initially investigated
also concerning THB (CC s. 104a) but stopped ingason in this regard due to a lack of
testimonies by the victims. Victims have been sagracting ‘uncooperatively’ in this case.
However, finally the exploiter was convicted amaotfers for exploitation of a foreigner
(APA s. 116)!1° Further example in this regard was provided bgpmesentative of the works
council of a construction company. The works coluntithis company itself identified 18
Albanian construction workers as presumably exgtbiThey worked for six months unpaid.
The Chamber of Labour has been contacted, but thikens gave no information about their
employer and very short time afterwards, also tleekers themselves could not be found
anymore on the construction site. The fear frormipshe job keeps the presumably exploited
workers silent. However, the cooperation of thosekers is seen as essential.

2.2 Regulation of the labour market

2.2.1 Minimum labour requirements guaranteed under labourlaw

Generally, the relationship between an employee am@émployer is based on an oral or
written contract. Employment is characterised byeasonal dependency and the economic
dependency of the employee. The employee hasltmfohe instructions of the employét?
Minimum labour standards including wages in Austaige regulated by sector-specific
collective agreements. Collective agreements amptad by associations representing the
interests of employees and employefsRegular working time according to the Act on
Working Time is eight hours and a maximum of 40rscau week. Collective agreements for
specific sectors can deviate from tht.

2.2.2 Specific labour requirements guaranteed under sectaspecific regulations

Working conditions in the labour sector are regdaby several collective agreements. The
main collective agreement covers construction itrguand construction business. It is
complemented by additional collective agreementschvtare elaborated for one specific
major construction site. The collective agreemesgulates the working time, which is
regularly 39 hours per wetR and sets out detailed regulation of extra worktirge,
additional allowances and ending of the workingtaxt. Employers have to provide workers
with a room for breaks, for changing and have teroivater and showers. Rooms for the
workers have to obey specific standards and neée teept in order by the employéf. The

108 ATO2LI (06 May 2013).

109\, Zingerle, D. AlionisMéanner als Betroffene von Menschenhandel in Ostdye. 25.

110 ATO5NGO (28 May 2013) and M. Zingerle, D. AlionManner als Betroffene von Menschenhandel in
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113w, Brodil, M. Risak, C. WolfArbeitsrecht in Grundziige(2011), p. 113.
114w, Brodil, M. Risak, C. WolfArbeitsrecht in Grundziige(2011), p. 330.
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19



minimum wages are defined in different categoried depend on the function or level of
training of the construction worker. Unskilled werk are entitled to a payment of almost 11
Euro per hour (pre-tax) or 1860 Euro per month-(prg!!’ Undocumented workers in the
construction sector who are working on a day-toHoasis can earn around € 4 to 5 per hour.
Working, undocumented though, in an organised gaup longer basis can lead to € 8 to
10 per hout® Experience shows that construction workers aré¢rtiioed and mention
towards control organs the minimum wage accordinthé collective agreement instead of
the lower wage received in realtt}? The Financial Police Force states that frequebéy
benders at construction sites indicate a paymer& ©0,63 per hour, although they would
receive € 3 in reality?°

Further specific legal acts regulate certain arebsvork of construction workers. The
Construction Workers’ Annual Leave and Severancg Rand coordinates the payment of
allowances to construction workers, based on the okc Construction Workers’ Annual
Leave and Severance Pay. This includes for instirecenformation of workers by the Fund
about details of their employment and about allaveanthey are entitled to. In a quarterly
report the Fund lists which companies employedwhbeker for which time-periods and the
minimum wage of the collective agreement for thepkeryment-period$?! According to a
different legal act, employers are obliged to paypensation under specific circumstances
for days on which workers are not able to work omstruction sites due to bad weather
conditions!??

The implementation of the Combating Wage and Sdoiahping Act (CWSD-A) in May
2011 is heavily discussed in connection with thestiction sector. The CWSD-A's entering
into force was at the same time as the openingeoAustrian labour market for employees of
the ‘new’ EU-Member States (except Bulgaria and BRoiay). For this group of employees,
the Alien Employment Law (AELF® is not applicable anymore after May 2011 and
consequently, a possibility to control wage- andplxyment-standards would be missing.
One aim of the CWSD-A is to fill this gdp* The CWSD-A aims at ensuring equal conditions
on the Austrian labour market and concerning wdgesll employees working in Austria.
All employees working in Austria have to receivetag minimum wages which should
ensure fair competition among Austrian and non-Aaistcompanies. Furthermore, the act
should support the payment of obligatory socialtgbations!?®

Austria implemented the Posting Directit®by amending the Employment Contract Law
Adaptation Act (Arbeitsvertragrechts-AnpassungsgesétZ’ which states in s. 7b for
instance that posted workers coming from other Eéi¥er States and working in Austria

17 Table of Wages, as of 01 May 2013, Collective Agnent for Construction Industry and ConstructiosiBess,
1 May 2012.

118 M. Krenn, E. Saunder®rekare Integration — Die soziale Verwundbarkeih Migrantinnen und ihre
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119 ATO5NGO (28 May 2013) and ATO4CA (13 May 2013).
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have specific minimum claims, including minimum &aé’® Workers, who receive less than
the Austrian minimum wage determined by a collecigreement for instance, can turn to
civil court procedures in order to claim wages. tlger, by implementing the CWSD-A
further possibilities to control the payment of imuam wages by different authorities were
established?® Before the CWSD-A entered into force, comprehensiontrol-mechanisms
and sanctions of employees in case of non-commiavere missing®® In case employers,
including those established outside Austria, do pey the minimum wages regulated in
collective agreements, employers conduct an adtratiige offence. Depending on how many
workers found underpaid, the employer has to p&0uro to 10.000 Euro or up to 50.000
Euro fine per worket3! The respective control organ, which is concerrtimg construction
sector the Construction Workers’ Annual Leave aadefance Pay Fund, is required to report
the offence to the competent District Administratiduthority. The authority issues the fine.
Between May 2011 and April 2012 different controbans, the Construction Workers’
Annual Leave and Severance Pay Fund and the FalaRalice Force, found in 526
companies possible cases of underpayment. Outesetb26 companies, the majority of
companies are not established in Austria. In ta2aB02 workers are reported as being
presumably underpaid. However, it is shown thatethe a significant difference between the
number of presumably underpaid workers and actmlptaints filed by the authorities. The
2.302 presumably underpaid workers led to 160 fil@thplaints:3?

Employers are obliged to pay a minimum wag@r{ndlohr), which is controlled. The
minimum wage includes also the payment of extrarfiodowever, in contrast to the term
‘remuneration’ (Entgelt), the term ‘minimum wage’ does not include al$@ payment of
additional allowances. This is criticised and atefwiew partner suggests amending the
term33 The term minimum wage might lead to a developntbiat employers pay the
required minimum wage, but try to evade the payméadditional allowances?

Employers which are established in countries othan Austria are obliged to have the
documentation concerning payments of workers rgadiVailable in German. This
documentation has to encompass the employmentaobngpayment documents and the
records of hours worked. The documents have toepé d&vailable at the construction site.
Furthermore, employers have to cooperate in casaspections and have for instance to
allow access to premises and rooms for work®rs.
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2.2.3 Specific employment regulations concerning migrants

Generally, the entry, residence and settlementustia are regulated by the Settlement and
Residence Act (SRAY’ and the Aliens’ Police Act (APA). Access to thédar market for
migrants is determined by the Alien Employment L@EL).8 Within these different sets of
laws several intersections and dependencies earstecning access to the labour market.
There are in general more than twenty differentnforof residence connected to different
forms of access to the labour market; in additionifed) access to the labour market exists
due to asylum law?®

Citizens of EU-Member States have unlimited act¢esthe Austrian labour market, except
citizens from Romania and Bulgaria. Until the ei@@13, citizens of Romania and Bulgaria
had limited access to the Austrian labour market,emjoyed certain privileges compared to
citizens from non-EU Member Stat&8.Access to the labour market is characterised by
stages which are linked with specific residencatlentents. First stage would a temporary
work permit (Beschéftigungsbewilligungf*' which is requested by the employer at the
Austrian Employment Service (AES). This allows eayphent at one specific employer and
the work permit can only be granted after an assessof the labour market. Next stage is
the work permit (Arbeitserlaubnigj**> and the certificate of exemption
(‘Befreiungsscheiit*® which allows the migrant for a certain period infié to work all over
Austria.

Construction-workers from non-EU Member States faoch Bulgaria and Romania who are
posted in Austria by a company not based in Austei@uire a temporary work permit
(‘ Beschaftigungsbewilligungi** Seasonal work permits for specific sectors, sisctoarism
and agriculturé® are not applied for the construction sector. kigav partners claim, that
especially the ‘opening-up of the Eastern Eurogates’ and the free movement of services
and workers led to lower working standards. Indbestruction sector, it can be seen that also
materials of lower quality are used. As a conseqgeeespecially in border areas of Austria, a
distortion of competition can be obsen/édl.

The 2011-reform of access to the labour markenfmgrants introduced the system of Red-
White-Red card$’, which is aimed at long-term immigration and baswu personal
qualification and labour market criteria. This ystis applicable to specific groups, such as
for instance highly qualified workers or workers afcupations which face a shortage of
work-force. The Red-White-Red card entitles to wéok one specific employer and only
after a certain period of time, unlimited accessht® labour market exists (Red-White-Red
Plus).
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Crucial for undocumented workers or workers whandofulfil all relevant criteria based on
the SRA or AEL is the fact that those workers agally entitled to the same claims as
persons with a regular working contract. Workingtcacts — whether it be an oral or written
contract — between an employer and a worker whoy isw not allowed to work or to reside
in Austria are void. Nevertheless, concerning ctaisnch as wages, the worker has to be
treated as having a valid working contr&ét.

2.2.4 Role of recruitment agencies in the specific sector

As shown in chapter 1.1 most of the workers whoemployed based on a labour leasing
contract work in the construction sector. Consetijyetemporary employment agencies play
a crucial role in the sector. Austria did not impknt the Directive 2008/104/EC on
temporary agency wott® as required untii December 2011, but amended the bn
temporary employment accordingly in 202 Most of the amendments entered into force on
1 January 2013. The Law on temporary employmenuldhensure non-discrimination
between leased workers and permanent workers watlsompany. Furthermore, information
for the leased worker has to be improved and tearpa@mployment agencies have to hand
over comprehensive agreements containing informairowages or the applicable collective
agreement$! Leased workers are supposed to be informed twdksviee advance by the
temporary employment agency before an assignmeist'gh

Contrary to trade unions, temporary employment eigsnfear higher costs for additional
administrative work and anticipate more undocumengad illicit work®® Workers’
representatives see for leased workers in genenalewvorking conditions*

Also informal recruitment plays an important rohethe construction sector. Recruiters look
for workers through newspaper advertisements iallaewspapers and promise to arrange
work in Austria. Very often, these companies in thiasare also run by citizens of the country
of origin of the workers. The system works, wherrkeos, unfamiliar with the practices in
the construction sector, continue working despgigytare not paid. Those who are familiar
with the system stop working immediatéfy.

3 Risk Factors in the Sector

3.1 Hiring process/recruitment

3.1.1 Limited access to the labour market

Restrictive labour market access for migrants leadsndocumented work. According to the
Migrant Integration Policy Index (MIPEX) Austriaigtegration possibilities and its restricted
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access to the labour market rank Austria on plateo@ of 31 countrie¥® Austria’s
complex intertwined system of residence law andleléslation concerning access to labour
market lead to situations that persons are legaltyding in Austria but are not allowed to
work legally. This affects in particular asylum kg persons. In the first phase of admission
to the Austrian asylum procedure as well as threaths after that, asylum seeking persons
do not have any access to the Austrian labour mafeerwards, legislation allows access,
which is in practice very limited. Asylum seekeenoonly take up seasonal work which is
limited to six week or six months maximuf{.The ‘weak’ residence status as asylum seeking
person, limited access to the labour market, lowiasdenefits and very long asylum-seeking
procedures push asylum seekers into undocumentedk wwith often bad working
conditions!®8

This situation can be illustrated by the case ofaf. asylum-seeker in Austria, (mentioned
above) who fought successfully for his unpaid wanghe construction sector. The restrictive
access to the labour market forced him to takeredfgobs, despite the bad working
conditions. The construction company offered hinpay € 200 per week and he had working
days from 9 am to 7 pm. After three weeks of beingaid, a friend helped him to contact
trade union of construction workers GBH. The conyplae worked for was subcontracted by
a big, well-known Austrian construction company.wéwver, his company became insolvent.
GBH appointed a lawyer and finally Z received hiage paid by the governmental fund
securing payments in case of insolvent emplo¥y&rs.

3.1.2 Limited usage of the potential of socially responble public procurement

Standards on public procurement at EU-level alldwe ttonsideration of for instance
ecological and social criteria when awarding pubbatracts. However, these criteria always
have to be reconciled with the primary aim of ecuoiw efficiency!®® Austria’s Public
Procurement Aéf! provides certain entry-points in order to enstiee gayment of minimum
wages of workers. Companies must be excluded frioenprocurement procedure if the
companies committed severe offences against lafwogocial security lawf? Furthermore,
the adequateness of prices of offers has to be iagdmvhich includes staff cost® In the
call for bids, it has to be determined to whicheextsubcontracting is allowed and that
bidding companies are bound to Austrian laboursoaial security law®

Research shows that current initiatives concersingjally responsible public procurement
focus on ‘green procurement’ and on national empleyt ‘without looking at labour rights
further down in the production networl® The focus on national employment and ecological
procurement can be also observed in the construsgotor in Austria. The Austrian National
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Action Plan on sustainable public procurement no@stisocial standards, including the
payment of wages, but concerning construction,uskegly ecological measures are listéd.
The Public Procurement Act allowed until the en®013 to appoint directly — under certain
circumstances - a company up to an order volume df Mio®’ The trade union of
construction workers GBH sees this as possibibtgupport Austrian companies and warns
about ‘immoral offers of companies from abroad’cédtls upon public procurers to appoint
Austrian companies in order to ‘secure local jobfS.

3.2 Work place/employment

Generally, conditions of workers in the constructgector are described as unsatisfactory.
Non-payment of wages and underpayment are mentiasedk factors in construction. Very
often, workers receive a part of the wage in the& fnonth and a bit later they receive again a
small amount of money. Workers continue their wdkt, do not receive any money later on.
Currently, it is observed that workers are emplolggdtalian bogus-companies and received
€ 2-3 per hout®® 18 workers from Albania were employed by an ltak@mpany and posted
in Austria. In the first six months of work, thegceived accommodation and food, but no
salary!’® A medical centre for persons without medical iaswe reports that men from
Eastern European countries were promised to recei@0 per week. They worked a week
and did not receive any mon&y. Dumping of wages differs within certain categorifs
construction work. Basic work such as bar bendorgristance is exposed to enormous price
dumping which leads to underpayment of workers. lBarding is usually subcontracted and
therefore especially problematic. In some casegeverthen receive € 2-3 per hdi.

The construction sector is characterised by chairmibcontracting, which are identified as
risk factor. The system of subcontracting usualhcanpasses four different levels of
companies. Whereas companies of the first two $eaed paying social security contributions,
companies of level three and four are very oftegusecompanies. These companies are
established especially in Vienna and for a veryristione. In the first months, these
companies usually pay the obligatory contributiamsorder not to be suspicious for the
control organs. After some months, these compaaiesusually insolvent and are quickly
replaced by other companies. The damage has torpe by public institutions, such as the
governmental fund securing payments in case of\insb employersor the BUAK!3 All
subcontracted companies seek to profit as muclossilge, which has a direct impact on the
wages of the workers. Wages of the workers aremigsid or workers might not get paid at
all at the end. When the company does not pay argjmeorkers react differently based on
their experience. Experienced workers ‘know the glaamd immediately stop working for
this company when they are not paid. Others, ratiexperienced workers, continue working
and hope for payment? Underpaid workers at the end of this subcontrgcthain are
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usually not very supportive in identifying involvesbmpanies since they are too afraid of
losing their jobg.

Recently, more workers in construction are emplogety part-time. Also more and more
leased workers are employed part-time, which makegrols about the payment of minimum
wages and the working time in practice even mofécdit. Further measures would be
necessary in order to better control temporary egipent agencieS® The part-time
employment can have a negative impact on socialrgg@ayments. Very often, workers do
not know that they are employed part-time. At tegibning they are officially employed full-
time, but later the company changes the registratithout the knowledge of the work¥¥.

In addition, the practice to be paid on a per-piegte in construction can have negative
impacts too. Wages in the collective agreemenbased on wages per hour. When workers
claim to be underpaid it is very difficult to assélse per-piece rate compared to the minimum
wages in the collective agreeméftOne interview-partner states that the groups waorkin

a per-piece rate, in tiling for instance, know himwevade laws and work with methods which
are close to illegality’®

A further very common phenomenon in the construcsector is bogus-self-employment.
Workers are officially self-employed which helpsng@anies to evade any minimum
standards of workers’ protection. Labour inspedioaport that at construction sites for
instance ten officially self-employed persons worlone room. However, if a person receives
instructions by another person and has to implentieatn, then this person is not self-
employed but an employee. Labour inspectors durirgpections focus on the actual
circumstances and treat bogus-self-employed as emdrko whom for instance security
regulations apply®® Generally, the regional administrative authorities/e to grant — after
checking the relevant qualifications — an authdiesafor pursuing a business if a person
intends to be self-employed. In the constructiact@ethough, authorities grant authorisations
for ‘businesses’ such as ‘lifting heavy weights’ ‘dleaning of staircases®! This practice
leads to bogus-self-employment and an evasionboliialaw standards.

Further inspections or monitoring of constructiates would be necessary but are not
possible due to limited resources. The number gfheations has increased in the last years.
The inspections have also raised the awarenessgawmkers. Workers state that sometimes
control authorities during inspections made thenaranwabout inconsistencies in their work
contractst®? Cooperation between different control organs iscdbed as good, but it could
be further improved® However, it is criticized that the mandate of thlBour inspection is
too limited in order to be effective concerning tpeactices described above. Labour
inspectors for instance are not allowed to insgabibur contracts when they suspect
exploitation. Having access to the contracts wobkl necessary in order to have a
substantiated suspicion which could be notifiedh® state prosecutot¥ Jointly conducted
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inspections can to a certain extent be helpful,auhe same time the work of each specific
control organ can be hampered by the work of amathetrol organ-8

3.3 Other conditions imposed on labourers not directlylinked to labour
law

Transportation, accommodation and food offeredhHgyémployer are seen as factors which
can expose workers to exploitation. Compared t@roffectors, workers in the construction
sector constantly have different places of work.rkécs therefore very often depend on an
employer who organises transportation and accomtivodaThis can make construction
workers rather exploitabfé®

In one documented case, four men working in thesttoation sector have been locked in an
apartment by their employer and were not abledweddhe apartment except they were picked
up for work!®” In several cases, accommodation for workers istiress in an old house for
which they have to pal?® One interview partner stated that the lack of foodppropriate
working clothes may indicate a high number of exptbworkers in construction. Sometimes,
other workers of the same construction site ndiee working conditions of their colleagues
and pass on the information. Workers may not ged for are not able to pay for food or lack
proper clothing®® Missing safety equipment can equally indicate thedtour laws and
standards are not fulfilled. Providing workers wstifety equipment requires a certain level of
logistics. If a company cannot provide that, thigym indicate for instance undocumented
work.1%° The practice of deducting costs for accommodatind food are seen as frequent
phenomenon in Austrig! In some cases, workers even had to pay for food an
accommodation beforehand and are promised to gehtney back when the wages are paid.
However, wages are not paid thiéhACompanies even transfer the salary on a bank atcou
but oblige the worker at the same time to pay biackash costs for accommodation or
transportatiort

A further risk factor constitutes the limited aceés the labour market for migrant workers in
the construction sector. Migrant workers who arekig undocumented or who are not
allowed to work based on the current residence pearae facing expulsion. The Austrian

regulation of residence for trafficked persons vane coming from States outside the EU is
considered unsatisfactory and the protection agaiulsion is not implemented propet.

In an interview it is described that an Albaniannnsanuggled to Austria had to pay off the
smuggling by working on a construction site. Afpgtying off he continued working but did

not receive any payments. During the raid of timaricial police and aliens’ police he was
identified but deported at the end due to thigjinter residence statd®>
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Besides the aspect of an unsecure residence éeahé&om being deported, there is a rather
limited possibility to claim unpaid wages in praeti Legally, workers who do not fulfil all
requirements concerning residence and employmemigfants are entitled to claim their
wages in the same way as persons with regular mgrkontracts. However, a support
structure in order to help workers in this regaatll missing. In the above mentioned case
of Z., Z. found his way to the trade union by tledphof friends. He did not know whether the
trade union was able to support him. Informatioawlpossibilities to support undocumented
workers is lacking and ways for distributing théommation among undocumented workers
need to be identifiet?® The working group on undocumented work publishg@emphlet for
counselling centres which support undocumented &srkThe pamphlet explains that
residence may be threatened, but not in all cdsdgrther includes also a template letter,
NGOs or trade unions can use when supporting anaumdented worker. The letter stresses
the obligation of States to ensure for third-coyntationals the possibility to claim wages
based in the ‘Sanctions-Directiv€” An additional step is the establishment of a celimg
centre for undocumented workers who claim wageg;wis planned for 20148

The CWSD-A is a fairly young legal act and needbedurther implemented in practice. As
shown above, there are many cases of presumabgrpaid workers notified by the relevant
authorities, but only concerning a small numbecarhpanies compared to that a complaint is
filed.'®® In concluding, the existing CWSD-A contains a mtid for an increasing
compliance with Austrian minimum wages. Howeverswing that all workers in Austria
receive at least the minimum wage is one out oéi\aims of the law. It seems that another
aim, the payment of social contributions of companireceives greater attention at the
moment than supporting workers in claiming theghtito the payment of minimum wages.

3.4 Business relationships: production in affiliated copanies and by
suppliers

As shown in chapter 3.2 the construction sectochiaracterised by often long chains of
subcontracting. Whereas the bigger, well-known cammgs usually comply with labour

standards, these standards might be violated by stinaller companies which are

subcontracted by the bigger companies. Howevegebigompanies claim not be liable for
these violations since they would not have anyarice on the working methods of these
smaller companie®?

Legal acts establishing a liability regime implenseh since 2009 intend to tackle this
characteristic of the construction sector. Companfcustomer) subcontracts company B
(contractor) for delivering a specific service wiiitha construction site. Based on different
legal acts, company A can be held liable for (lynpant of social security contributiciis,
(2) payment of income tax€$ and (3) payment of wages and social security dmrttons of

196 prekarCafé Arbeit ist Arbeit..’, malmoe Volume 59 (2012http://malmoe.org/artikel/verdienen/24f@st

accessed 03 June 2013).

197 DIR 2009/52/EC of 18 June 2009 providing for minimstandards on sanctions and measures against

employers of illegally staying third-country natads [2009] OJ L168/24.

198 ATO5NGO (28 May 2013).
199 See chapter 2.2.2 and B. Hainz, J. HuRaghtsfolgen der unterkollektivvertraglichen Entlohg samt

Praxisbericht Lohn- und SozialdumpirgAS 2013/22, p. 145.

200AT10CHOL (25 July 2013).
201 General Social Security Act, s. 67a-67d, FLG N89/1995 as amended by FLG | No. 58/2010.
202 Income Tax Act, s. 82a. FLG No. 400/1988 as améige FLG | No. 105/2010.
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leased worker83 in case company B does not pay accordingly. Wisetbe first two
grounds of liability are applicable to Austrian qoamies, the latter (payment of wages and
social security contributions of leased workerspligs also to leased workers of agencies
coming from outside Austria.

The Austrian company A can avoid being held liafde social security and income tax
payments, when the company A subcontracts only eomnep which are registered in a list. In
case company B would be registered in this lisigany A cannot be held liable. Companies
can get registered in this list of reliable compani(Liste der haftungsfreistellenden
Unternehmer)’ after being three years in the business and bavaid all obligatory social
security payment€* The list is coordinated and monitored by the dassaurity authorities.
Second option for an exemption of liability is thpayment of 20% social security
contributions and 5% of the subcontracting sunh&docial security authorities.

The Insurance Funds see already a positive imgatiese fairly new legal acts. The list of
companies has in the meantime a very dominanttogiday and is accepted by companies in
the construction sector as ‘green list’ of trustingrcompanies for subcontractiff. Also
interview partners representing the interests dh lsades, workers and employers, confirm
the positive impact of this liability reginté® Despite the positive impact, it is also shown that
these regulations can be evaded. In the chaingbaiostracting, in the recent years more and
more companies from abroad are involved. At they msttom of the chain, an Austrian
missing trader acts. The Austrian missing tradesubcontracted by a company abroad.
However, the rules on liability concerning societsrity and income taxes are not applicable
to companies which are not based in Austfijavhich leads to an evasion of these rules.

An interview showed that the list might have a pesiimpact concerning certain payments
for the State, the individual worker would not bin&om it. The current liability regime
does not cover liability for unpaid wages of workefhe current legal possibilities are too
limited and do not allow for a liability of the cqrany which subcontracts another company
for misconduct of the subcontracted comp#i§yThe liability of companies for the payment
of wages and social security contributions of ldaserkers of subcontracted companies is a
fairly young provision. It entered into force innlary 2013 and it needs to be assessed to
which extent the liability will be enforced. The arthber of labour which represents the
interests of workers lobbies for an extension of frability to unpaid wages in the
subcontracting chain. It is expected that companiesld chose subcontractors with more
caution and would monitor the working conditions sdibcontracted companies more
thoroughly?®®

203] aw on temporary employment, s. 14. FLG 196/198&mended by FLG | No. 98/2012.
204 5, ReindI-Krauskopf et al, Endbericht zum Forsgwmmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-

und Sozialdumping“p. 105.

205 5, ReindI-Krauskopf et al, Endbericht zum Forsgwmmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-

und Sozialdumping“p. 110.

206AT12EORG (2 August 2013) and AT10CHOL (25 July 2013
207 5, Reindl-Krauskopf et al, Endbericht zum Forsgjsmmojekt,Sozialbetrug, auch im Zusammenhang mit Lohn-

und Sozialdumping“p. 48.

208 ATO1TU (25 April 2013).
209 AT10CHOL (25 July 2013).
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4 EXxisting preventive measures in the sector

4.1 Preventive corporate measures (both within the congny as well as in
their business relationships)

The analysis of the Austrian construction compagseg section 1.2.1) reveals that there exist
no explicit preventive measures for avoiding insenof THB for labour exploitation. As far
as these companies do have CSR approaches — SWHKNEhas none, ALPINE seemed at
a very early stage in this regard — their contéifierd. Many strategies may still be classified
as “sponsoring” rather than genuine efforts to iwpr human rights in the core business.
Some companies, however, particularly focused gprowing labour rights and health and
safety issues. Publically available information ampanies’ efforts in the field of CSR is
generally scarce; often it is not evident by whimtganisational structure the CSR and
sustainability measures are being implemented ontored.

STRABAG has elaborated a Code of Ethics, a selleggpn instrument, which stipulates
that generally legal labour and social provisiond atandards have to be observed within the
entire company including business partners. Acoglgi the non-conclusion or the
termination of contracts with suppliers or subcaators is required in cases where they are
considered to violate the respective laws and pions?'°® Generally, violations have to be
reported to an Ombudsman, the so-called employesest representative. Provided that
employees are only marginally involved in the bledbey won’t face disciplinary and labour
law sanctions (which may range from warnings tanisals). There exist equally regional
Ombudsmen in larger countries where STRABAG is af@nal, as well as an external
Ombudsman for anonymous reportftg The Code of Ethics is available in twelve differen
languages and also reflected in the instructiorts gundelines of the company’s individual
divisions. All employees are expected to follow thedues and principles set out therein.
However, as a self-regulation instrument, it is tegally binding for STRABAG, which
means no legal claims may be lodged by companyayeps or other persof¥.

According to the company analysis, “health andtgafis the best elaborated aspect of all
company policies regarding labour relations. Fronmueman rights perspective this is a
valuable starting point which should be furthebelated also with regard to other labour and
human rights that are relevant for the construcsector. Most companies refer to the
Austrian domestic legal framework only and do raket account of international human or
labour rights standards. For instance, HABAU’s C&fproach including health and safety
issues seems very committed and genuinely growiofoile corporate culture. The company
has however not joined any relevant initiativesthes on the national (e.g. respACT), nor on
the international level, for instance the UN Glokaimpact or Social Accountability 8000

(see section 4.6).

210See STRABAG SE Business Conduct Guidelines, 1162ct8007, available for download at
http://csr.strabag.com/databases/internet/ publitént.nsf/web/EN-STRABAG.COM-
EthikKodex.html#?men1=4&sid=485&h=Qtast accessed 31 May 2013), p. 21.

211 See STRABAG SE Business Conduct Guidelines, Obli2et2007, available for download at
http://csr.strabag.com/databases/internet/ publitént.nsf/web/EN-STRABAG.COM-
EthikKodex.html#?men1=4&sid=485&h=Qtast accessed 31 May 2013), p. 27-28.

2125ee STRABAG SE Business Conduct Guidelines, Obli2et2007, available for download at
http://csr.strabag.com/databases/internet/ publitént.nsf/web/EN-STRABAG.COM-
EthikKodex.html#?men1=4&sid=485&h=Qtast accessed 31 May 2013), p. 32.
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Concerning the selection of subcontractors, theleyeps’ representative FEC states that the
list of reliable companies l({iste der haftungsfreistellenden Unternehmeplays a very
important role in the meantime. It is a prereqeisd be on the list in order to be eligible as
subcontracted company. Furthermore, the Austriagisie of Tenderers (ANKO) runs also a
list of reliable companies. ANKO is established ¢sveral public authorities and interest
unions such as FEC or the chamber of labour angliifgose is to support public procurement
procedures®®

SPREITZER works with subcontractors from a locatwmoek which it usually knows
personally. Over the last years, it has not codpdravith employment agencies as there was
no need for further staff. In the past, some folynposted workers were taken over by the
company. However, the risk of labour exploitatioaswconsidered to be low in a family run
local company. Nevertheless, the SPREITZER manageawknowledged that it is likely to
increase with the competitive pressure which isigaarly felt by small subcontractors often
participating in public construction projeéfé.This concern was equally shared by HABAU'’s
CSR representative. In his opinion, there is aagersaturation of the construction market
which might force companies to get the price domorider to be competitive?

For HABAU the most problematic aspect is leasingkwdvany companies treat leasing
workers differently from those permanently emplay&tde company therefore draws on an
internal list of labour leasing and recruitment rages which have been reviewed by
HABAU'’s legal department in order to ensure thategal provisions are fulfilled. Moreover,
the costs for leased workers are being negotiajethd purchasing department already in
advance. In case any legal problems arise in gpitdl that, a contractual penalty has to be
paid by these agenciég.

Subcontracting companies are not listed; howewtain criteria are applicable regarding the
selection of subcontractors which are equally ldmvn in HABAU's CSR report. It
immediately ceases cooperation with a subcontraictothe event that these criteria are
grossly violated by this company. Moreover, the tcmts between HABAU and their
subcontractors stipulate that the latter may assigyb to another, third subcontracting party
only with the prior consent of HABAU. It has, hovexy no possibility to check whether the
work contracts issued by a subcontractor conformthé® applicable wage agreements.
Nevertheless, HABAU is ready to intervene and remsiabrtcomings like e.g. the lack of
protective equipment of subcontracted workers. Tépective costs are passed on the
subcontractor. This constitutes one part of thepgamg’'s risk management since accidents or
instances of lacking concessions in the subcomigcthain would be attributable to
HABAU, which might in turn be struck off the lisf celiable companies (see abo¥é).

For companies, which are coordinating bigger cogsibn sites, it is important to know,
which workers are actually working on the constiarcsite. Systems, such as ISHAPhelp
companies to have an overview who is working atsitee Based on ID-cards produced by the
computerized tool, which equally provides an ovewbf all necessary documents according
to the workers’ nationalities, it is clearly documed who is working on the site, including
the workers of subcontracting companies. The folyregcond largest Austrian construction

2I3AT12EORG (02 August 2013https://www.ankoe.aflast accessed 09 August 2013).
214 ATO9COR (19 July 2013).

215ATOBCOR (02 July 2013).

218 ATOBCOR (02 July 2013).

217 ATOBCOR (02 July 2013).

218 Seehttp://www.ishap.at(last accessed 14 August 2013).
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company ALPINE was the first one that applied ISH&RI realized the legal documentation
requirements as of May 202 HABAU, which is also using the tool, states thebpto the
implementation of this system they had to conth@ tvorkers at their construction sites
several times a day. Otherwise, subcontracted coiepavould send different workers to the
site each day, or they even subcontracted thecgeagjain without informing HABAUJ2°

4.2 Preventive measures taken by sector's employers’ ganisation

The employers’ representative FEC runs the imt&atBAUfair!” ['Buildfair!’] since several
years. Combating undeclared and undocumented watkbagus-companies in construction
is one of the main targets of this initiative. Soofehe measures are implemented already:
The FEC lobbied for an obligatory registration adrikers by the employer to the health and
social insurance already prior to the official staf the employment. Furthermore, it
supported the development of the CWSD-A and thstiexj liability regime in subcontracting
chains. In addition to that, FEC is in favour ohanced inspections of construction sites by
the different control authoritie$!

As described in chapter 3.4 companies can be fadtelfor unpaid wages and social security
payments of leased workers, in case the tempomaplayment agency does not pay. Also
leased workers employed by an agency abroad aget@lsiue the company in Austria which
the leased employee has been working for. The erapbrepresentative FEC therefore
advises Austrian construction companies to coopeoatly with very reliable and liquid
temporary employment agencies. In addition, itdsised to require a bank guarantee from
the temporary employment ageri@yThe liability of companies for the payment of wagé
leased workers of subcontracted companies has hmdn force for six months. The legal
mechanism exists, however practice will show tochhextent this regulation will be used by
employers’ representatives as preventative meastine future.

According to FEC, measures and legislation needfotus more on smaller, private
construction sites, such as building houses byapgivndividuals. Also in this area, a lot of
undocumented and undeclared work is taking pladeC Buggests to implement fiscal
measures which should make it unattractive forgteipersons to have services undecléred.

The national leading platform for CSR is respAChiah stands for "responsible action®. It
supports its member companies on their way to implging social responsibility in their
daily business through exchange of best practiaesyledge transfer and education as well
as the establishment and administration of a nati@$R network?* With support from the
Federal Economic Chamber (FEC) and the FMLSC, r€3pAas developed a concise CSR-
guidance for the construction industf.It aims at raising awareness on CSR practices in
particular among small and medium-sized enterptisaisdo not have the resources to have a
special CSR manager or even department like itsnothe case with bigger companies. It

21%Gary,Gegen Betrug und Pfuscim Die Bauzeitung, 29 April 201bitp://www.diebauzeitung.at/ireds-
112447 .htm(last accessed 14 August 2013).

220 ATO6COR (02 July 2013).

22IAT12EORG (02 August 2013)ttp://www.baufair.at{last accessed 09 August 2013).

222K, Mayr, Arbeitskréaftetiberlassung nach Osterreidh,Steinlechner et al (eds.), Arbeit und Sozidbesr
gemeinsame Arbeitsmarkt ab Mai 2Q&pril 2011, WKO) p. 41.

22AT12EORG (02 August 2013).

224 Seehttp://www.respact.at/site/englighast accessed 07 June 2013).

225respACT, CSR-Leitfaden Bauwirtschaft, availabledownload at
http://www.respact.at/site/angebote/toolsinstruraémmanchenspezifischetools/article/547 3. hifat accessed
07 June 2013).
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points out the added value of addressing CSR ismu@€learly illustrates the important issue
areas and possible measures for the constructiotorsdt also features a self test for
companies in order to assess their status-quoregard to CSR2?® According to respACT,
prevention is primarily a matter of awareness-mgsand exchange of best practices among
companies. Companies love to learn from other comegawhich is due to the fact that most
companies merely do not have the time to work thvaly into theoretical guides or tools but
rather hear from others how they have handled qudati problems and just follow their
example??’

4.3 Preventive measures taken by trade unions and furétr workers’
representatives

The working group on undocumented work supporteddifferent trade unions and the

Chamber of Labour elaborated the pamphlet concgrrights for undocumented workers

which will support in future the counselling of walimented workers, also within trade
unions. A representative of the works council ahajor company in the construction sector
stresses the importance of the outreach work ofwtbeks council in order to reach also

workers of subcontracted companies. Members ofvibré council visit construction sites or

some members of the council are working on thethgenselves. Furthermore, members of
the works council would come to construction sded offer information to workers what to

do in case of violations of labour law standads.

4.4 Preventive measures taken by labour inspectors anflirther control
organs

There are different authorities (see section 1.@l&rh have access to construction sites. As
shown in previous research concerning this topigthaities have clearly defined
responsibilities during inspections of construct®ites, which do not necessarily include
THB for labour exploitatiorf?® Awareness concerning THB for labour exploitaticithw the
labour inspection is growing and preventive measuaee planned but not strategically
implemented at the moment. First step is the ekdlwor of indicators which should support
the work of the inspectors and help them to makestsumtiated notifications to the state
prosecution. Further future steps after the elahmraf indicators will be specific trainings
for inspectors. The interview partner mentionea ake possibility to conduct inspections in
the future jointly with the Chamber of Labour, winiwould then be able to offer counselling
concerning labour rights during an inspection. Olorager term, awareness raising within
labour inspection can lead to awareness raisingngntmmpanies. The interview partner
stresses that it would be necessary to raise agsgseamong companies with the help of for
instance Austrian Economic Chambé&i$Concerning a different control organ, the intenwie
showed that for instance inspectors usually spesakdr languages such as Hungarian or
Czech. During an inspection they communicate witrkers; they do not only control the
papers of the worker, they also answer questionsookers?3! However, a high number of
presumable cases of underpayment are registeredea@ss concerning THB for the purpose
of labour exploitation seems to be rather low.

226 http://www.respact.at/site/angebote/toolsinstruredmanchenspezifischetools/article/5473. hiimét accessed

07 June 2013).

221 ATO7EORG (03 July 2013).

228 ATO3WC (08 May 2013).

2293, Planitzer, H. Saxgombating THB for labour exploitation in Austria. 61.
20ATO2LI (06 May 2013).

21ATO4CA (13 May 2013).
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4.5 Preventive measures taken by NGOs

The working group on undocumented work as well @sferences or actions of the group
PrekaerCafé raised the awareness concerning uneéotedhwork and the risks of being
exploited. The NGO LEFOE-IBF has a long-standingegience concerning trafficking in
women and supports also women who have been exglait households for instance.
However, concerning men, assistance is limited.eXéeless, current initiatives such as the
assessment by the FMLSC concerning counsellingrédficked men in Austri&? and the
planned instalment of a counselling centre for wadeented workers will also lead to
enhanced action and to a raised awareness amongan@s. Future measures concerning
THB for labour exploitation needs according to mateiview-partner besides legal counselling
also psycho-social counselling tailored to men lideo to be successful. According to law
enforcement, men are less cooperative than wommveéstigation. Men would rather not see
themselves as ‘victims’ and also law enforcementldoather see them as ‘illicit worket®?

4.6 Preventive measures taken by multi-stakeholder iniatives

The Construction Sector Transparency Initiative §Cpaims at enhancing the transparency
and accountability of both procuring bodies andstarction companies in publicly financed
constructionlt is funded by the UK Department for InternatioRsvelopment and the World
Bank?** The Austrian construction company STRABAG is apsrfer of the initiative3®
The actors involved include government procuringjities and oversight agencies, private
sector consultants and contractors, as well ad sogiety groups. Their approach is to
disclose basic non-sensitive information derivenhfrexisting oversight bodies, to translate it
into non-technical language so that it is undestby the different stakeholder groups. It
might then be used to hold the responsible padée®untable for mismanagement, waste,
corruption or severe safety defects occurring endbntext construction projects. CoST does
not replace a state’s supervisory, audit, regwatmvestigative, and judicial functions. It
rather complements them in order to ensure thatildeymation is being publicly disclosed
throughout the project cycle and thus improve f8s1in competition for contracts and
increase the flow of foreign direct investment atwlelopment finance into a country’s
construction sectd® CoST is state-based and up to now has been imptethén eight
different countrieg®’ For participation, countries need to submit aetetb the CoST Board
including endorsement by the government and an emehtation plan for CoST.
Implementation requires establishing a Multi-Stakdbr Group (MSG) in order to operate
according to CoST’s objectives on the domestic lle¥éis includes that the national
procuring entities disclose information for relev@nojects and respond to any reactions or
requests for such information; an independent asserteam evaluates and reports on these
disclosures; periodic monitoring and reporting ksagrogress in the programme and
evaluates the results. For countries, the aspiraiado improve the use of funds in public

232 ATO5NGO (28 May 2013).

233 ATO5NGO (28 May 2013).

234 CoST, http://www.constructiontransparency.orgét(leccessed 5 June 2013).

235 See STRABAG, Code of Ethidsttp://csr.strabag.com/databases/internet/_publitént. nsf/web/EN-

STRABAG.COM-EthikKodex.html#?menl1=4&sid=485&h=0ast accessed 31 May 2013).

236 See CoST Factsheet, availablétap://www.constructiontransparency.org/the_initiatcfm (last accessed 05

June 2013).

237 El Salvador, Ethiopia, Guatemala, Malawi, Philipgs, Tanzania, UK, Vietham and Zambia; see

http://www.constructiontransparency.org/cost_caestcfm(last accessed 05 June 2013).
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construction and thus obtain a more reliable infuasure; to freeing savings to be able to
extend social and economic services; and to gdpeaise investor confidenc@®

Social Accountability 8000 (SA 8000) provides afuk&ol to identify labour exploitation. It
constitutes a verifiable standard and managemestérsybased on international human rights
and labour laws that can protect and empower paetanithin a company's scope of control
and influence. It is provided by an internationalltinstakeholder initiative formed by Social
Accountability International (SAI), trade unionsultinational enterprises, NGOs, academics,
investment companies and third party certificatiamdies. The aim of the voluntary SA 8000
Standard is to promote workers' rights and to enabhployers to sustainably implement a
systems-based approach to ensuring decent workvaridng conditions. It allows external
and internal auditors as well as consultants tpamefor and carry out audits, to specify the
necessary follow-up, or to run internal monitoripgpgrams with suppliers. Many aspects
relevant for preventing labour exploitation suchcadd labour, forced labour, freedom of
association and the right to collective bargainidgscrimination, disciplinary practices,
working hours and remuneration are covered. Abdlyes@pply chain management is a core
element of SA 8000. The tool specifically refers sioppliers and contractors and gives
detailed advice and recommendations on ensuringd¢bmpliance with the labour standards
laid down in it?3°

238 See CoST Factsheet, availablétap://www.constructiontransparency.org/the_initiatcfm (last accessed 05
June 2013).

239 Labour-Rights-Responsibilities-Guide (LARRGE), Bd&ccountability 8000 Standard (SA 8000) and
Guidance Documenhttp://www.larrge.eu/de/larrgequide/larrge-guidbatisverzeichnis/larrge-guide-single-
page.html?tx_larrgeguide_pil[getPage]=78&cHash=38h0ld69b755dec64920c91cab6€E3t accessed 07
June 2013).
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