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1. National Policies and Legal Framework 

 

1.1. Legal framework 

 

1.1.1. General overview of criminal proceedings in Bulgaria 

Criminal proceedings in Bulgaria are regulated by the Criminal Procedure Code1  (the CPC) which 

contains provisions for the various stages of the proceedings, the main parties involved in the 

proceedings and their rights and obligations, the guidelines for mental competence assessment, the 

rules for ordering an evaluation by medical experts, and the execution of detention orders, including 

the admission of a detained person to a psychiatric hospital for evaluation.  

The terms and conditions of arrest and police detention are regulated by the Ministry of Interior Act2 

which stipulates the rights and obligations of detainees, the conditions at the detention facilities, the 

access to legal and medical assistance, the procedure for informing a third party of the arrest, and the 

procedure for informing the detainee of the reasons for his/her arrest. The same issues are provided 

for in details in an Instruction of the Ministry of Interior.3 

 

1.1.2. Relevant national legislation concerning procedural safeguards for 

persons with intellectual and/or psychosocial disabilities 

Bulgarian legislation does not contain a definition for “a vulnerable person” nor does it define persons 

with intellectual and/or psychosocial impairments. The only article in the CPC that mentions this 

group of persons in relation to access to legal assistance uses the term “physical or mental handicaps” 

(Art. 94, para. 1, item 2). The Criminal Code uses the terms “mental retardation or long-term or 

temporary mental disorder” to refer to a lack of mental competence (Art. 33) and uses the term 

“mentally ill” in reference to the enforcement of involuntary treatment (Art. 90). However, medical 

experts who are appointed by the courts to determine a supposed intellectual or psychosocial 

impairment refer to the definitions set by the International Classification of Diseases (ICD – 10).  

 

This research uses the general term “intellectual/mental and/or psychosocial impairment” and the 

even more general term “persons with mental disabilities” in reference to disorders ranging from F70 

                                                           
1 Bulgaria, Criminal Procedure Code (Наказателно-процесуален кодекс) (29.04.2006), available in Bulgarian 

at: http://lex.bg/bg/laws/ldoc/2135512224. 
2 Bulgaria, Ministry of Interior Act (Закон за Министерството на вътрешните работи) (27.06.2014), 
available in Bulgarian аt: http://www.lex.bg/bg/laws/ldoc/2136243824. 
3 Bulgaria, Ministry of Interior, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and 
the Accommodation Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, 
(Инструкция № 8121з-78 от 24 януари 2015 г. за реда за осъществяване на задържане, оборудването 
на помещенията за настаняване на задържани лица и реда в тях в Министерството на вътрешните 
работи), available in Bulgarian at: 

http://dv.parliament.bg/DVWeb/showMaterialDV.jsp;jsessionid=C90D4AE4E1A53C0CD2D603FEF8CF166D?idM
at=91688. 
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to F79 of the ICD-10 for intellectual disabilities and F0 to F99 of the ICB-10 for psychiatric disorders.

  

The CPC is the only legislative act that contains a special provision for this vulnerable group of persons 

in cases of criminal proceedings. It stipulates that persons with physical or mental disabilities which 

impede them from legally defending themselves in criminal proceedings shall be appointed mandatory 

legal assistance.   

In cases of legally incapacitated persons, the two Acts that must be considered are the Persons and 

Family Act4 and the Family Code5. These two acts regulate the placement under guardianship and the 

appointment of a full/partial guardian of the vulnerable person inasmuch as the latter acts as the legal 

representative of the vulnerable person and is able to (and should) make decisions on the part of the 

vulnerable person throughout the course of the proceedings in cases of full guardianship or give one’s 

consent or disagreement with the vulnerable person’s decisions in cases of partial guardianship.    

This research could find no information that any discussions have been held on the national level on 

the Commission Recommendation of 27 November 2013 on Procedural Safeguards for Vulnerable 

Persons Suspected or Accused in Criminal Proceedings6 (the Recommendation). Therefore, as of yet, no 

safeguards following the Recommendation have been planned to be transposed into Bulgarian 

legislation.  

Policies and programmes targeting procedural rights of persons with intellectual and/or 

psychosocial impairments in criminal proceedings 

There are four institutions in Bulgaria that are primarily responsible for the development of legislation 

to regulate and safeguard the procedural rights of vulnerable groups – the Ministry of Justice7, the 

Ministry of Interior8, the Ministry of Health9 and the National Legal Aid Bureau.10 In addition, the non-

governmental organizations that should be engaged in this issue are: Bulgarian Association of Persons 

with Intellectual Disabilities (Българска асоциация на лицата с интелектуални затруднения)11, 

National Organization of the Users of Mental Health Services (Национална организация на 

потребителите на психично-здравни услуги)12 (which should contribute to the development of 

accessible information and the creation of a network for support of vulnerable persons), Bulgarian 

Psychiatric Association (Българска психиатрична асоциация), 13  Union of the Psychologists in 

Bulgaria (Дружество на психолозите в Република България)14 (which should provide expertise in 

vulnerability assessment procedure), as well as local bar associations and National Institute of Justice 

(Национален институт на правосъдието) 15  (which are responsible for training of lawyers, 

                                                           
4 Bulgaria, Persons and Family Act (Закон за лицата и семействата) (10.09.1949), Art. 5, available in 
Bulgarian at: http://www.lex.bg/bg/laws/ldoc/2121624577. 
5  Bulgaria, Family Code (Семеен кодекс), (1.10.2009), Art. 153, available at: 
http://www.lex.bg/bg/laws/ldoc/2135637484. 
6 http://eur-lex.europa.eu/legal-content/BG/ALL/?uri=CELEX:32013H1224(02) 
7 http://www.justice.government.bg/ 
8 https://www.mvr.bg/default.htm 
9 https://www.mh.government.bg/bg/ 
10 http://www.nbpp.government.bg/ 
11 http://bapid.com/bapid/ 
12 http://noppzu.ngobg.info/ 
13 http://www.bpa-bg.org/?q=node/43 
14 https://bgpsychologists.wordpress.com/contacts/board/ 
15 http://www.nij.bg/ 

http://www.lex.bg/bg/laws/ldoc/2121624577
http://www.lex.bg/bg/laws/ldoc/2135637484
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prosecutors and judges) . Finally, the Bulgarian Parliament should put forward and vote on the 

suggested legislative changes. 

 

1.1.3. Education and Training 

This research was not able to procure any policies, programmes or other mechanisms targeting the 

procedural rights of persons with intellectual and/or psychosocial impairments in criminal proceedings 

in Bulgaria.  

 

2. Implementation of the recommendation in the national 

context 

 

2.1. Appropriate assessment mechanisms for identifying 

vulnerabilities and identified shortcomings  

In Bulgaria there are no mechanisms for the identification of common indicators and the assessment 

of vulnerability of criminal suspects in criminal proceedings. There is a gap in this respect in the initial 

stages of Bulgarian criminal proceedings insofar as there is a lack of objective initial assessment on the 

part of the police or other investigative agencies to determine vulnerability for the purpose of 

providing support to vulnerable persons while still in custody. Furthermore, the law fails to require 

that when there are signs of vulnerability in a criminal suspect this information be relayed to the 

appropriate authorities so as to trigger further medical assessment. It is only once the vulnerable 

person has been accused - and then mostly when poverty is indicated or when required by the severity 

of the offence - that a pro forma attorney is appointed with the assumption, but not the legal obligation, 

that he/she shall provide adequate support to the accused. The practice shows that a medical 

assessment is required only after the suspect has been indicted and the goal of the assessment is solely 

to determine whether or not the accused is mentally competent (not to provide support).  

The Criminal Code states that “criminal responsibility is excluded when a person was in a state of 

mental incompetence at the time of committing the offence; that is, when due to mental retardation, 

an enduring mental disability or a temporary mental disorder he/she was unable to understand the 

nature or consequences of his/her actions or was not able to manage his/her actions.” 16  

 

2.1.1. Assessment by medical experts 

 

2.1.1.1. During the police proceedings 

In the course of criminal proceedings, a medical assessment is mandatory after indictment when there 

is evidence that the accused person may be incompetent or when the accused person’s physical 

and/or mental condition prevents him/her from comprehending factual information pertaining to 

                                                           
16 Bulgaria, Criminal Code, Art. 33, para.1. 
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the case or from providing a reasonable explanation of facts relating to the case. 17 In these cases the 

main purpose of the competency evaluation by medical experts is to facilitate the work of the judiciary 

rather than to provide support to the vulnerable person. The experts’ findings are not binding on the 

court and the pre-trial authorities. If the authority that appointed the assessment disagrees with the 

conclusions made by an expert witness then it must substantiate their disagreement.18 The forensic 

findings may not be appealed by either of the parties involved in the criminal proceedings. In the event 

that they disagree with the findings either of the parties involved may request a second or an additional 

forensic evaluation to be conducted. The authority receiving the request is under no obligation to grant 

the request for a subsequent forensic evaluation. 

 

2.1.1.2. Assessment by psychiatric experts 

Forensic psychiatric evaluation, forensic psychological evaluation or combined forensic psychiatric 

and psychological evaluation are requested in order to determine the mental and/or psychiatric 

condition of a defendant. The terms and conditions of ordering forensic evaluation of mental 

competence are set out in Decree #2 of 26 October 2011 of the Ministry of Justice, the Ministry of 

Interior and the Ministry of Health. 19 

Forensic psychiatric evaluation is ordered to determine the psychiatric condition of a person if a bona 

fide doubt exists regarding the person’s competency.20 Its goal is to provide an expert assessment of 

the person’s capacity to comprehend the nature and consequences of his/her actions and his/her 

ability to control those actions at the time of the offence, the person’s mental capacity at the time of 

ordering the forensic assessment, as well as their projected mental capacity in the future. 21 

Forensic psychiatric evaluations for persons who are held in detention take place in health centres that 

have dedicated wards for the treatment of criminal offenders which have been approved by the 

Ministry of Health in concordance with the Ministry of Justice. Inpatient forensic psychiatric evaluation 

may not exceed 30 days. This time limit may be extended only once for a period of no more than 30 

days. Outpatient forensic psychiatric evaluations take place in health centres for outpatient care and 

in centres for psychiatric health.22 

Forensic psychiatric evaluations are prepared in the form of reports that contain information about 

the expert witness, the person who is being evaluated and the goals of the evaluation.23 The section 

on the psychiatric research  information includes patient’s health history and all information that was 

gathered from the offender’s previous medical records, along with the results from the complete 

                                                           
17 Bulgaria, Criminal Procedure Code, Art. 144, para. 2, item 3, item 4. 
18 Bulgaria, Criminal Procedure Code, Art. 154. 
19 Bulgaria, Decree # 2 from 26 October 2011 for the terms and conditions of carrying out forensic, forensic 
psychiatric and forensic psycological evaluations, including reimbursement of healthcare institiutions for the 
provided services issued by the Ministry of Justice, the Ministry of Interior, and the Ministry of Health, 
promulgated, State Gazette №91/18.11.2011, (Наредба № 2 от 26 октомври 2011 г. за условията и реда за 
извършване на съдебномедицинските, съдебнопсихиатричните и съдебнопсихологичните експертизи, 
включително и за заплащането на разходите на лечебните заведения, издадена от Министерството 
на правосъдието, Министерството на вътрешните работи и Министерството на здравеопазването, 
обн. ДВ. бр.91 от 18 Ноември 2011), available at: http://www.lex.bg/bg/laws/ldoc/2135760470. 
20 Bulgaria, Decree #2 of 26.10.2011, Art. 19. 
21 Bulgaria, Decree #2 of 26.10.2011, Art. 21. 
22 Bulgaria, Decree #2 of 26.10.2011, Art.22. 
23 Additional data included in the Forensic Psychiatric Evaluation report are the case number and the date when it 
was initiated, as well as the name of the authority that initiated the proceedings, basic information about the nature 
of the case and the criminal offence, and a short summary of the statements given by the defendant and the 
witnesses or the parties. 
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physical tests. The forensic expert analysis involves a review of the family and social medical history, 

of the biological, psychological and social development of the offender, of past illnesses and of the 

person’s current health status, as well as an analysis of the defendant’s psychiatric state before, during 

and after the commission of the offence. The findings reflect the scientific conclusions of the 

evaluation along with specific medical recommendations in regards to providing adequate medical 

care for the person who is the subject of the evaluation. 24  

Forensic psychological evaluations are performed with the goal to provide information about, among 

other things, the level of cognitive development of the defendant, his/her personality and intellectual 

abilities and how well these match the subject’s chronological age, his/her psychological capability to 

comprehend factual information pertaining to the case, and communicative skills and other tasks 

defined by the authority who ordered the assessment. 25  Forensic psychological experts can be 

psychologists with a degree in clinical psychology and, whenever possible, with special training in 

forensic psychology. 26 Forensic psychological evaluations may be performed on their own, in rare 

cases, or, more commonly, in combination with forensic psychiatric evaluations and may be conducted 

as an inpatient or outpatient service.27 Forensic psychological evaluations are summarized in the form 

of reports which contain data about the expert witness, information from the case that the evaluation 

pertains to, data from the psychological research, professional analysis and conclusions.28 It is not the 

goal of forensic evaluations to lead to recommendations for appropriate measures to provide 

support to the vulnerable person during the criminal proceedings.  

The procedure for registration and qualification requirements of expert witnesses is regulated by 

Decree #2 of 29 June 2015 for the Registration, Qualifications and Remuneration of Expert Witnesses, 

issued by the Ministry of Justice. 29 The Decree sets a number of requirements and procedures for 

selection and approval of experts which are supposed to ensure their professional skills and 

independence.30 All regional and administrative courts maintain expert witness directories for their 

area of jurisdiction.31 Nominations for the expert witness directories may be made by the heads of 

state authorities and their subsidiaries, by heads of research institutes, as well as by applicants for the 

directory themselves. 32 In order to be included in the expert witness directory the applicants must fill 

                                                           
24 Bulgaria, Decree #2 of 26.10.2011, Art.23.  
25 Bulgaria, Decree #2 of 26.10.2011, Art.26. 
26 Bulgaria, Decree #2 of 26.10.2011, Art.25. 
27 Bulgaria, Decree #2 of 26.10.2011, Art.27. 
28 Bulgaria, Decree #2 of 26.10.2011, Art.28. 
29 Bulgaria, Decree #2 of 29 June 2015 for the Registration, Qualifications and Remuneration of Expert Witnesses, 
promulgated, SG 50/03.07.15, amended SG 28/08.04.16, (Наредба № 2 от 29 юни 2015 г. за вписването, 
квалификацията и възнагражденията на вещите лица, издадена от Министерството на правосъдието, 
обн. ДВ. бр.50 от 3 Юли 2015г., изм. ДВ. бр.28 от 8 Април 2016), available at: 
http://www.lex.bg/bg/laws/ldoc/2136560327.  
30 Bulgaria, Decree № 2 of 29 June 2015, Art. 7. More specifically, the Decree on Expert Witnesses stipulates that 
a person who is legally capable is eligible to serve as an expert witness if he/she meets the following requirements: 
the person holds the required degree or has the professional credentials in a field that is relevant to the type of 
forensic assessment that they are being appointed to perform; the person has a minimum of 5 years of professional 
experience in their field; the person has never been convicted of a criminal offence; has not been deprived of the 
license to practice law; is not involved in the administration of justice within the legal system; is a permanent resident 
of the Republic of Bulgaria (for persons who are not Bulgarian citizens, citizens of the European Union, etc). 
31 Bulgaria, Decree № 2 of 29 June 2015, Art. 8. The Supreme Court of Cassation, the Supreme Administrative 
Court, the Supreme Cassation Prosecutor’s Office, the Supreme Administration Prosecutor’s Office and the 
National Investigative Service may maintain separate specialised expert witness directories for their particular 
needs. 
32 Bulgaria, Decree № 2 of 29 June 2015, Art. 9. 

http://www.lex.bg/bg/laws/ldoc/2136560327
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out an application form, a declaration that they do not hold any positions in the judiciary, and submit 

a number of documents certifying their personal data and professional qualifications. 33 

The expert witness directories are approved by a commission comprised of the chairpersons (or 

judges appointed by them) of the Appellate Court, the Appellate Specialised Criminal Court, the 

Appellate Prosecutor (or another prosecutor appointed by him/her), the head of the Regional Court, 

the Head of the Specialised Criminal Court, the Regional Prosecutor, the Head of the Specialised 

Prosecutor’s Office and the Head of the Administrative Court. 34  The approved directories are 

submitted to the Minister of Justice to be promulgated in the State Gazette and published online.35 

The professionals who were approved for the directory receive “an expert witness card” which is 

issued by the court. Regional criminal courts and appellate courts maintain an electronic directory or 

a hard-copy directory of the expert witness cards that have been issued.36 Entrants can be removed 

from the list for a number of reasons.37    

However, the Criminal Procedure Code does not mandate that only expert witnesses selected from 

the Expert Witness Directory be appointed as forensic experts. According to Article 147 of the CPC 

the only requirement for forensic experts is that they are specialists in the respective field of science, 

art or engineering, and Art. 148, para. 1, lists a number of exceptions to that requirement – however, 

not being registered in the expert witness directory is not among those exceptions barring 

professionals from serving as forensic experts. There are two fundamental shortcomings related to 

expert witnesses - the lack of major and detailed legislative act about their work and the current 

situation of low remuneration.  

Expert witnesses are bound by rules of confidentiality and are not permitted to share information 

about the circumstances, facts and documents that were brought to their attention over the course of 

preparing a forensic assessment. The confidentiality rules are binding even after the professional has 

completed his/her duties as an expert witness. 38     

 

2.2. Appropriate safeguards during pre-trial phase (arrest, 

police custody, pre-trial detention, court hearings) 

 

2.2.1. Identified gaps and shortcomings 

 

2.2.1.1. Police 

It is important to note that the legislation does not use the term “suspect”, but only the term 

“detainee”. The detainee is a person who is held at the police department against his/her will on an 

                                                           
33 Bulgaria, Decree № 2 of 29 June 2015, Art.11. 
34 Bulgaria, Decree № 2 of 29 June 2015, Art.13. 
35 Bulgaria, Decree № 2 of 29 June 2015, Art.13. 
36 Bulgaria, Decree № 2 of 29 June 2015, Art.15. 
37 Bulgaria, Decree № 2 of 29 June 2015, Art.17. The reasons are: their own volition, if they fail to meet the 
prerequisites, if they do not follow the code of ethics, if they repeatedly refuse to fulfil their duties as expert 
witnesses without a compelling reason, if they are regularly dismissed from their expert witness duties for failure 
to submit their reports in due time, etc. The removal of expert witnesses from the directory is done following a 
decision by the same committees which are responsible for nominating and approving expert witnesses. 
38 Bulgaria, Decree № 2 of 29 June 2015, Art.33. 
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arrest order which is valid for 24 hours. The police have the right to detain a person: for whom “there 

is information that he/she has been involved in the commission of an offence” or who knowingly 

obstructs law enforcement authorities from performing their duties, or who shows signs of a serious 

psychiatric disorder and whose behavior disturbs the public peace, or who puts his/her own life or the 

life of others in danger, etc. 39 Out of all abovementioned legal options listed in the Ministry of Interior 

Act, only the first one qualifies a detained person as a “suspect” with all the obligations that this 

definition entails under the EU Directives of the Road Map – directives which are yet to be transposed 

into the Bulgarian legislation. 

 Right to information 
 

Bulgarian legislation does not contain any provisions that specifically regulate the manner in which 

information is conveyed to suspected or accused persons with intellectual and/or psychosocial 

impairments about their procedural rights nor does it contain any specific provisions for the very right 

to information.  

The summons for questioning are available only in two generalized formats: one is for persons who 

are participants in the proceedings under the Criminal Procedure Code (CPC), and the other is for 

general questioning at the police department which can be used for persons who are actual suspects. 

However, the summons for questioning are not available in a format that is specifically designed and 

worded for persons with mental impairments. Police officers do not have access to information 

pertaining to the disability status of the detained persons, nor are they aware of whether or not the 

detainees have any appointed guardians (whenever that is the case). 

The general rule is that immediately upon arrest all detainees must be informed of the reasons for 

their arrest and the ensuing legal consequences, as well as of their procedural rights. 40 All persons 

held in police custody are informed of their right to medical assistance, 41 the right to a lawyer, 42 and 

the right to inform a third party of their detention43 and they complete a designated form44 to declare 

their intention to exercise or waive these rights. 45 However, Bulgarian legislation does not contain any 

provisions outlining a specific procedure by which detainees are to be informed of what their 

procedural rights are and how they can exercise these rights. No dedicated detention procedure exists 

to provide this information in an appropriate format to vulnerable persons and their legal 

                                                           
39 Bulgaria, Ministry of the Interior Act (27.06.2014), Art.72. 
40 Bulgaria, Ministry of Interior Act (27.06.2014), Art. 74 and Instruction 8121з-78 of 24 January 2015 on the Order 
for Executing Arrests, and the Accommodation Requirements, Rules and Procedures at Detention Facilities of the 
Ministry of Interior, (Инструкция № 8121з-78 от 24 януари 2015 г. за реда за осъществяване на 
задържане, оборудването на помещенията за настаняване на задържани лица и реда в тях в 
Министерството на вътрешните работи), Art. 15, available in Bulgarian at: 
http://dv.parliament.bg/DVWeb/showMaterialDV.jsp;jsessionid=C90D4AE4E1A53C0CD2D603FEF8CF166D?idM
at=91688. 
41 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 15, para. 1, item 3 and 
the Ministry of Interior Act, Art. 74, para. 2, item. 6,  “c”. 
42 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 15, para. 1, item 2 and 
the Ministry of Interior Act (27.06.2014), Art. 74, para. 2, item 6, „b”. 
43 Bulgaria, Ministry of Interior Act, (27.06.2014), Art. 74, para. 2, item 6,  „d”. 
44 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Annex № 1 to Art. 15, para. 
2. 
45 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 15, para. 1, item 3 and 
the Ministry of Interior Act, Art. 74, para.3. 
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representatives or guardians either. The researchers were not able to procure any informational 

materials which are specifically designed and appropriately worded for suspected or accused persons 

with intellectual and/or psychosocial impairments.  

A crucial detail is that police and other investigative authorities have the general obligation to inform 

persons of their procedural rights and to make sure that they are able to exercise them, but only after 

pre-trial proceedings have been initiated. 46  

Bulgarian legislation does not contain any special provisions regulating the manner in which 

information is provided to persons with intellectual and/or psychosocial impairments with respect to 

any of the steps of a pre-trial investigation, such as the conducting of a police interrogation 

(questioning in those cases when a person is detained in accordance with the Ministry of Interior Act 

on the basis of available information that the person has committed an offence). Other than the 

mandatory appointment of an attorney at the time of indictment - and only in those cases when the 

indicted person has been found to have intellectual/psychiatric issues that prevent him/her from 

defending him/herself in criminal proceedings - police officers are under no obligation to utilize a 

different approach in situations when detained persons are presumed or found to have intellectual 

and/or psychosocial impairments.    

Bulgarian legislation provides that all detainees have the right to request the notification of a third 

party of their arrest. The law does not explicitly mandate the right to have a third party notified of the 

arrest and present during the questioning of a person with intellectual and/or psychosocial 

impairments. The legal requirements only stipulate that a third party be notified of the detention 

should the detainee request so by completing a designated form, in which case the notification of the 

third party is carried out by the police officer on duty, and not personally by the detained person. 

Therefore the Bulgarian legislation contains no provisions to ensure that the legal representatives 

(or other appropriate adults, other than attorneys) of vulnerable detainees are present during police 

questioning (during or following the initiation of pre-trial proceedings). 

All of the 16 detained persons who were interviewed as part of this research shared that they did not 

receive appropriate information in a manner which they could understand, nor were their relatives 

and significant others notified, particularly during the initial stages of the proceedings which took 

place within the first 24 to 72 hours of being held in custody at the police departments or the detention 

centers. The data from the interviews indicates that – save for those who were arrested at the scene 

of the offence – the rest of the interviewed vulnerable detainees tended to be confused initially about 

the reasons for their detention.47 The professionals who were interviewed as part of this research also 

confirmed that there is a lack of appropriate materials and procedures which are designed to provide 

information to persons with intellectual and/or psychosocial impairments.  

 Right to access to a lawyer 
 

The right to access to a lawyer is a fundamental right under the Constitution of the Republic of Bulgaria; 

this right can be exercised immediately upon the time of arrest or the time of indictment of a 

                                                           
46 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 15, para. 3. 
47 Four of the 16 interviewees reported at the Regional Police Office by themselves after receiving a summons 
over the phone (some received the summons personally, others received this information through relatives); four 
of the interviewees were apprehended at the scene of the crime; three people were arrested in their homes, two 
women were arrested while visiting with friends and/or family and the last three were arrested on the street.  
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person.48 Bulgarian criminal legislation provides that – unlike the general populace who can waive the 

right to a lawyer49 – persons with intellectual and/or psychosocial impairments cannot.50 However, this 

right pertains only to those persons who have already been indicted and whose disabilities prevent 

them from legally defending themselves in the proceedings. The law does not specifically provide 

for the right to a lawyer to persons with mental disabilities who are in police custody; in fact, before 

vulnerable persons are officially indicted, their right to a lawyer falls under the general regulations 

(that is, they can use legal counsel only if they specifically request so). Apart from this, even in the 

event that a vulnerable person is the subject of criminal proceedings, there is no specific legal 

requirement mandating that his/her lawyer should be present and consulted at each and every stage 

of that vulnerable person’s criminal proceedings. 51 

The general procedure is that when a detained person specifically requests legal services the police 

officer on duty is under the obligation to immediately contact by phone the detainee’s lawyer of 

choice, or a public defender if the detainee does not have a personal/private lawyer, with information 

about the detainee’s personal data and state, as well as about the reasons for his/her arrest.52 The 

detainee has the right to choose a public defender from a list of such lawyers on call (selected from 

the National Legal Assistance Registry) which should be available in the police department and 

displayed at a location that is accessible by the detainees. 53 However, the Legal Assistance Act does 

not guarantee that the detainee will receive the services of the public defender of his/her choice 

(“whenever possible, the bar association shall appoint the attorney requested by the person receiving 

the legal assistance”).54 

Police officers have additional obligations – which are regulated by a supplemental instruction issued 

by the chief prosecutor in 2011 – to provide the detained person with a lawyer within 2 hours of 

his/her arrest, to ensure that within 30 minutes of the lawyer’s arrival at the detention facility 

he/she is allowed access to the detainee; to ensure that a lawyer is present at the very first police 

interrogation of the detainee; if the appointed lawyer fails to appear at the detention facility in a 

timely manner the investigative authorities may file a complaint requesting that the lawyer be subject 

to disciplinary action. 55 

In Bulgaria there are no lawyers who specialize in providing legal assistance to persons with 

intellectual and/or psychosocial impairments, nor does the legislation regulating the provision of legal 

aid mandate that public defenders providing services to vulnerable persons should have specialized 

training in that field. 

In addition, Bulgarian legislation does not provide for any effective monitoring mechanisms to oversee 

the quality of services of public defenders, which is a very vaguely marked obligation of the local bar 

associations. Standards for quality, assessment and control over ex officio legal aid were recently 

                                                           
48 Bulgaria, Consitution of the Republic of Bulgaria, Art. 30, para. 4, available in Bulgarian at: 
http://www.lex.bg/laws/ldoc/521957377. 
49 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 96, para. 1. 
50 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 94, para. 1, item 2. 
51 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 94 in relation to Art. 55, para. 1 and Art. 97, para. 2. 
52 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 15, para. 7. 
53 Bulgaria, Legal Aid Act , Art. 28, para.2. 
54 Bulgaria, Legal Aid Act, Art. 25, para.5.  
55 Bulgaria, Chief Prosecutor, Instruction 134/11.04.2011  on the Actions that Pre-trial Authorities may Undertake 
in Relation to Lawyers (Инструкция 134 от 11.04.2011 г.  на главния прокурор относно действията, 
които могат да извършват органите на досъдебното производство по отношение на адвокати) 2011, 
Art. 7, Art. 8  and Art 14, available in Bulgarian at: available at: http://svak.lex.bg/news.html&pn=15&id=964. 

http://www.lex.bg/laws/ldoc/521957377
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adopted - only in 2014.56 According to these, public defenders should consult the clients about their 

rights, should discuss with them their strategy for legal protection, should get acquainted with their 

case file, are not allowed to receive any compensation from their beneficiaries and should provide 

services to the highest possible quality standards. The assessment of their work by the National Legal 

Aid Bureau for the purpose of allocation of payment is done based on the type of the case, the legal 

and factual complexity of the case, the number of lawyer’s interventions (complaints, appeals etc.), 

the outcome of the case and the contribution of the lawyer to it.57 However, legal defence services are 

currently not subject to any quality assessment.  

As part of a research carried out on police detention in 2015, a number of practicing lawyers were 

interviewed who were of the shared opinion that, generally, detainees have access to legal aid if and 

only after they are indicted. 58  The current research reached similar conclusions. Out of the 16 

interviewed persons, six persons did not have a lawyer present during the first police interrogation 

(no data is available about whether it was held before or after the initiation of the pre-trial 

proceedings), three persons did not have a lawyer at all while they were detained at the police 

station and the other 7 persons were appointed public defenders who were chosen by the police 

officers. Thirteen of the persons were not allowed private consultations with their attorneys while 

being held in police custody. Some of the interviewed expressed their dissatisfaction with the quality 

of the defence services they received.  

 Right to medical care 

 

With respect to the access of detainees to medical assistance, the general procedure is that all persons 

detained at police stations can receive a medical examination upon their own request or if their 

health condition requires it.59 A medical examination may also be requested by a parent, a guardian, 

a lawyer or a foreign diplomat (in those cases when the detainee is a foreign citizen). The current 

                                                           
56 National Legal Aid Bureau, Standards for Quality, Assessment and Control over Ex Officio Legal Aid, 
Instruction Letter 14-03-26, dated 29.04.2014 of the chairperson of the National Legal Aid Bureau, Elena 
Cherneva-Markova, available in Bulgarian at: http://www.nbpp.government.bg/images/20150224134212.pdf. 
57 Judging by the data presented in the 2015 Report on the Activity of the National Legal Aid Bureau, p.7 
(available in Bulgarian at: http://www.nbpp.government.bg/images/Otcheten_doklad_2015_final.pdf) in regards to 
disciplinary proceedings against public defenders, it can be concluded that the quality of their services is very 
good since only 22 lawyers (out of a total of 5,272 registered lawyers) were removed from the Directory of Legal 
Assistance due to imposed disciplinary action, 6 of which were incurred due to violations of the Legal Aid Act.   
58 Bulgaria, Bulgarian Helsinki Committee, The Normative and Practical Obstacles to Effective Prosecution of Ill-
Treatment by Official Persons, 2017.available in English at: 

http://www.bghelsinki.org/media/uploads/2016police_en.pdf. According to the research, the likelihood that a 
detainee may be assigned a lawyer is greater if the arrest took place during the day, if the detainee requests an 
lawyer and if that request is duly recorded in the detainee’s documentation. The reality is that detained suspects 
are not always informed of their right to legal assistance and/or the request forms they fill out are not always 
correctly completed (in some cases police officers try to avoid doing additional paperwork by instructing detainees 
to mark “No” in those fields pertaining to legal assistance, to medical assistance, and to notifying a third party of 
the person’s detention). Another issue that came to light was that detainees may be held for up to a few hours 
without any specific charges but solely based on the reasoning that “certain information exists to believe the 
person may have committed an offence”, which may never get disclosed to the detained person. Police officers 
may never even record detentions of this type and the detained person may subsequently be released without 
having any proof of the detention. Furthermore, in the event that the arrest is carried out at night, and especially if 
the arrest takes place in a small town, it is very likely that the detainee will not be provided a lawyer (even if one 
was requested and reasonable efforts were made to fulfil the request) due to a shortage of lawyers on call or due 
to a reluctance on the part of the lawyers to respond to such requests, which is further aggravated by the lack of 
consequences for lawyers if they refuse to cooperate. The lawyers interviewed as part of this research were also 
under the impression that detainees are likely to be questioned as witnesses at first in the absence of an attorney. 
59 Bulgaria, Ministry of Interior Act (27.06.2014), Art. 74, para. 2, item 6, b and c and Instruction 8121з-78 of 24 
January 2015 on the Order for Executing Arrests, and the Accommodation Requirements, Rules and Procedures 
at Detention Facilities of the Ministry of Interior, Art. 21. 

http://www.bghelsinki.org/media/uploads/2016police_en.pdf
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procedure requires that the physician performing the medical examination should issue a report, a 

copy of which should be provided to the detainee or his/her lawyer. Тhe legislation does not contain 

any provisions specifying which physicians are eligible to perform this service and who is responsible 

for the payment for non-emergency doctors’ visits to police departments 60  (in the event that a 

detainee requests that a particular physician perform this service then he/she is responsible for 

covering that doctor’s bill 61).  

Currently, there are no regulations governing the qualifications, the place of work and the 

professional requirements of designated medical personnel who are to provide medical assistance 

to detainees with intellectual and/or psychosocial impairments held in police custody.  

This research shows that, for unknown reasons, 14 out of the 16 interviewed persons with intellectual 

and/or psychosocial impairments did not have access to medical assistance during their 24-hour 

detentions at police departments. Only two persons received medical care and for one of those cases 

it was actually due to a health issue requiring emergency care. Some of the interviewees shared that 

up until their detention they were never made aware that they were suffering from a psychiatric or 

some other mental disorder and that it was during their detention that they received any consistent 

therapy for the first time ever. This raises the issue of the lack of access of people of lower social and 

educational status to appropriate medical care outside of the context of criminal proceedings. 

 Police violence 

 

One of the most alarming findings of this research, however, is that three out of the 16 interviewed 

detainees (one of these three being a 20-year old woman) share of being subjected to physical 

violence on the part of police officers during their arrest and later on in the police department, and 

another three interviewees shared that they were subjected to intimidation and psychological abuse 

during the initial interrogation. It is important to note that one thing that these people who suffered 

ill-treatment by police officers have in common is that they are mostly illiterate, they are charged with 

petty offences and display various degrees of intellectual disability or types of personality disorders 

and are in obvious need of therapy which they receive only once they end up in detention. None of 

the victims filed a complaint about police ill-treatment. Considering that four of the victims did not 

have a lawyer present during their first questioning and only one person received (emergency) medical 

care, it must be noted that in these cases the police officers not only failed to ensure the provision of 

medical or legal assistance to the detainees, but also used physical/psychological violence on them 

which was never noted in the course of the criminal proceedings. 

 Right to inform a third party 

 

As previously mentioned, all detainees have the right to notify a third party of their arrest. Since they 

are not allowed to personally exercise this right, they are required to submit the contact information 

to a police officer on duty who, in turn, is required to notify the detainee’s contact person of choice. 

The information from the interviews with the 16 detained persons with intellectual and/or 

                                                           
60 Bulgaria, Open Society Foundation, Independent Custody Visiting at Police Detention Facilities 2010–2011, 
2010-2011, page. 20, available in English at: 
http://www.osi.bg/cyeds/downloads/Grajd_nabljudenie_policia_ENG.pdf. 
61 Bulgaria, Ministry of Interior, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and 
the  Accommodation Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 
21, para. 4. 

http://www.osi.bg/cyeds/downloads/Grajd_nabljudenie_policia_ENG.pdf
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psychosocial impairments shows that in four of the cases the relatives of the detainees were not 

notified of the detentions (in six of the cases the arrests were carried out in the presence of the 

relatives, and in the other six cases the relatives were notified of the arrest by police officers). 

 Recording of questioning 

 

Bulgarian legislation does not contain special regulations about mandatory recording of interrogations 

of detained and accused persons with intellectual and/or psychosocial impairments. Under the 

Criminal Procedure Code the interrogations may be video- or audio-recorded upon request by the 

interrogated persons or through a motion made by the pre-trial authorities. 62 According to the 

internal police instructions the interrogation rooms in detention facilities should be outfitted with 

audio and video equipment which must be used at all times; that is, all interrogations carried out in 

these premises must be recorded. 63 None of the people interviewed for this research mentioned 

anything about audio or video recordings of their interrogations at the police department. The 

interrogations were only recorded into a written protocol.  

 Privacy and confidentiality 
 

Another shortcoming of Bulgarian legislation in relation to procedural rights of vulnerable persons is 

the lack of special provisions regulating privacy and confidentiality. There are no measures 

safeguarding the personal privacy or the protection of personal information of persons with 

intellectual and/or psychosocial impairments. The lack of regulations about confidentiality in Bulgarian 

legislation means that the information about all detained and accused persons is freely available – with 

no restrictions - to any investigative or judicial authorities for the purposes of the criminal proceedings. 

64 Only two of the 16 persons interviewed as part of this research were afforded private meetings with 

their lawyers. There is no database on persons with intellectual and/or psychosocial impairments 

available for a prosecutor to access. Therefore, the current practice is for prosecutors to send out 

inquiries to various institutions (psychiatric hospitals, municipalities, prisons) in order to gather 

information on the mental status of a subject of criminal proceedings. 

 

2.2.2. Pre-trial proceedings 

 

 Legal representative, legal aid, access to lawyer  
 

Bulgarian legislation contains a definition only for a legal representative in the meaning of а guardian 

to a person with an intellectual/mental disability who has been placed under guardianship by the court. 

65 The general rule is that persons who “due to feeble-mindedness or spiritual malady” are unable to 

                                                           
62 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 238 – Art. 241. 
63 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 75, para. 1, item 4. 
64 Bulgaria, Instruction 8121з-78 of 24 January 2015 on the Order for Executing Arrests, and the Accommodation 
Requirements, Rules and Procedures at Detention Facilities of the Ministry of Interior, Art. 51 and Art. 52. 
65 Bulgaria, Persons and Family Act (10.09.1949), Art.5, available in Bulgarian at:: 
http://www.lex.bg/bg/laws/ldoc/2121624577. According to Art. 5 “minors and adolescents who, due to feeble-
mindedness or spiritual malady are unable to manage their affairs shall be placed under full guardianship and shall 
be declared legally incapable. Adults suffering from such disabilities whose condition is not so serious so as to 
necessitate full guardianship shall be placed under partial guardianship. The legal transactions of persons under 
para. 1 shall be regulated according to Art. 3, para. 2, and the legal transactions of persons under para. 2 shall be 

http://www.lex.bg/bg/laws/ldoc/2121624577
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manage their affairs shall be placed under full guardianship and shall be declared legally incapable, 

therefore, their legal status in effect becomes the same as that of minors. Thus, their legal transactions 

are performed on their behalf by their legal representatives – parents/relatives or guardians. Adults 

suffering from such disabilities whose condition is not so grave as to necessitate placement under full 

guardianship are placed under partial guardianship and their legal status becomes the same as that of 

adolescents who are able to perform legal transactions with the consent of their parents or guardian. 

 

No procedure has been set out by any authority for any type of proceedings regulating the 

appointment of a guardian/support person for those adults with intellectual and/or psychiatric 

disabilities who are not placed under guardianship (their number is exceedingly larger than the number 

of persons placed under guardianship). However, the general rule of the Criminal Procedure Code 

regulates that a husband or a lineal descendent or ascendent of the person can serve as a defender of 

such a person if he/she is indicted.66 

 

According to the Enforcement of Penalties and Restraint Measures Act all detained persons can 

immediately notify their families or relatives of their placement in pre-trial detention facilities.67  The 

detained person should promptly be informed of their rights of visits, phone calls and correspondence. 

68 The 16 interviewees said that while being in pre-trial detention facility they were informed of their 

right to a lawyer, to medical assistance and to notification of a third party. For 6 of the interviewees 

their relatives were notified and they received visitations. It is important to note here that although 

the detainees are provided a telephone (albeit a paid one) and they have the right to make a call, 

most of the detainees did not exercise this right of a phone call either because they had no calling 

card or because they were not aware how to exercise this right. 

 

Legal defence is mandatory in cases when persons are accused of an offence that is punishable by 

deprivation of liberty for a minimum of 10 years or an offence punishable with a more serious penalty; 

if the case is decided in the absence of the defendant; if the defendant cannot afford to pay for the 

attorney’s services but wants to have an attorney and this is required in the interests of justice.69 All 

of these legal scenarios are applicable to persons with intellectual and/or psychosocial impairments, 

as shown in real cases. In this way even when persons with mental disabilities are not assessed as such 

and not provided legal aid under this provision of the Criminal Procedure Code, they receive mandatory 

legal aid in some cases under the abovementioned provisions. Out of the 16 interviewed persons only 

three used the services of a private lawyer and the remaining 13 were appointed a public defender 

who was chosen for them by criteria and procedures that remained unknown (they were not offered 

                                                           
regulated according to Art. 4, para. 2.“ According to Art. 3, “Minors are persons under the age of 14. Their legal 
representatives – parents or guardians – are required to perform legal transactions instead of and on behalf of the 
minors.” According to Art. 4, “Adolescents are all persons between the ages of 14 and 18. They may not perform 
legal transactions without their parents’ or guardians’ consent. They may, however, carry out ordinary acts forming 
part of everyday life and have access to the resources obtained in consideration for their work.“ Family Code 
(1.10.2009), Art. 153, available at: http://www.lex.bg/bg/laws/ldoc/2135637484. 
66 Bulgaria, Criminal Procedure Code, Art.91, para.2. 
67 Bulgaria, Enforcement of Penalties and Restraint Measures Act (Закон за изпълнение на наказанията и 
задържането под стража), Art. 243, available in Bulgarian at: http://www.lex.bg/bg/laws/ldoc/2135627067. 
68 Bulgaria, Enforcement of Penalties and Restraint Measures Act, Art. 243. 
69 Bulgaria, Criminal Procedure Code, Art.94, para.1, items 3, 8, 9.  

http://www.lex.bg/bg/laws/ldoc/2135637484
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the opportunity to personally choose their public defender). Twelve persons said that they had a 

lawyer while held in custody, but only 6 persons met with their lawyers in private during their pre-trial 

detention. Only 3 interviewees shared that they were satisfied with their lawyer’s services. These 

findings speak of the lack of a relationship of trust between lawyers and clients, the lack of special 

training for working with persons with mental and/or psychosocial impairments and attest to the 

quality of legal services rendered by public defenders. 

 

 Right to medical assistance 
 

All detainees in pre-trial detention facilities are entitled to receive medical assistance at the places of 

detention; the medical assistance is provided by a medical professional working at the place of 

detention. 70 There is no special regime in place to ensure the regular provision of medical care to 

persons with intellectual and/or mental impairments during the pre-trial proceedings. However, there 

are some general provisions that regulate the enforcement of involuntary medical treatment in cases 

when the person is in a state of mental incompetence71, in need of hospitalization, or needs to be 

admitted to a specialized psychiatric facility. 72 

 

Under the Criminal Code, the court may rule on one of the following measures with respect to persons 

who were in a state of incompetence when they committed a criminal act or who became 

incompetent before the judgment was delivered or while serving their sentence: a/ the person may 

be placed in the care of his/her relatives on the condition that they take on the obligation to ensure 

that he/she receives treatment under the supervision of a psychiatric and neurological clinic; b/ 

involuntary treatment in a general psychiatric and neurological facility; c/ involuntary treatment in a 

specialised psychiatric hospital or in a specialized ward in a general psychiatric and neurological 

facility.73 

 

Involuntary treatment in a general psychiatric and neurological facility may be ordered by the court 

for a person suffering from a mental disorder who, in view of his/her mental condition and the nature 

of the committed offence, does need hospital care and involuntary treatment. Involuntary treatment 

in a specialised psychiatric hospital or in a specialised ward may be ordered by the court for a person 

suffering from a mental disorder who, in view of his/her mental condition and the nature of the 

committed offence, may be deemed a serious threat to society or to his/her relatives. In these cases 

the concerned person is under close supervision so as to prevent him/her from the commission of 

further offences. 74  The court-ordered involuntary medical treatment may be discontinued or 

amended when this is required by changes in the patient’s condition or if it is necessitated by the 

                                                           
70 Bulgaria,  Decree № 2 of 22.03.2010 г. on the Rules and Conditions for the Provision of Medical Services at 
Detention and Correctional Facilities (Наредба № 2 от 22.03.2010 г. за условията и реда за медицинското 
обслужване в местата за лишаване от свобода), Art.54, available in Bulgarian at: 
http://www.lex.bg/mobile/ldoc/2135675773 . 
71 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 427 - Art. 432 and Criminal Code, Art. 89-92. 
72 Bulgaria, Decree № 2 of 22.03.2010 г. on the Rules and Conditions for the Provision of Medical Services at 
Detention and Correctional Facilities, Art. 32 and Art. 33. 
73 Bulgaria, Criminal Code (1.05.1968), Art. 89, available in Bulgarian at: 
http://www.lex.bg/bg/laws/ldoc/1589654529. 
74 Bulgaria, Criminal Code (1.05.1968), Art. 90. 

http://www.lex.bg/mobile/ldoc/2135675773
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course of his/her treatment. In all cases, after six months of having ordered a person to be placed in 

a medical facility, the court must deliver a decision on whether or not the involuntary treatment 

should be continued, discontinued or replaced with another measure. 75 

 

The measure of involuntary medical treatment during pre-trial detention is ordered on the motion of 

a regional prosecutor 76 who, prior to petitioning for the measure, requests a forensic assessment and 

authorises an investigative body to determine the conduct of the person before and after the 

committment of the offence and to determine whether this person poses a threat to society. Requests 

for orders of involuntary medical treatment are considered by the regional court at the person’s place 

of residence. 77 The court hearing on the measure for involuntary treatment is attended by the person 

for whom the measure is requested, by his/her parents or guardian, and the victim, all of whom are 

summoned to the hearing by the prosecutor. It is not mandatory that the person for whom the 

measure is requested be present at the court hearing when his/her physical condition does not allow 

for it. The participation of a prosecutor and a defender of the person with presumed disability is 

mandatory. In all cases the court hears the conclusions of the expert witness (who is a psychiatrist). 78 

The adjudication of the defendant’s competence is delivered by a single judge and can be appealed or 

contested within seven days of its pronouncement. 79 If the adjudication by a first instance court is 

repealed then the case is elevated to а court of appeal.  

 

Fifteen out of the 16 interviewees were provided medical assistance while in pre-trial detention 

facility and 8 of them were prescribed therapy, while 4 of them were admitted for involuntary 

treatment at the psychiatric hospital in the city of Lovech. Unfortunately, all 4 persons with intellectual 

and/or psychiatric disabilities who had experienced involuntary treatment reported that it was very 

unpleasant and were reluctant to recount details about it. 

 

At the time of the interview 5 out of the 16 interviewees knew that they were undergoing therapy but 

did not know any details about it, 6 persons were not undergoing therapy and only 5 knew the names 

of their medications.  

 

 Deprivation of liberty during pre-trial proceedings/restraint measures 

 

After indictment, the first instance court may issue (upon a motion by the prosecutor) an order for 

pre-trial detention for a person for whom there is reasonable grounds to believe that he/she has 

committed a crime which is punishable by imprisonment or other more serious punishment, and when 

there are reasonable grounds to believe that there is a danger of the accused person’s absconding or 

                                                           
75 Bulgaria, Criminal Code (1.05.1968), Art. 91. 
76 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 427. 
77 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 428. 
78 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 430. 
79 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 431. 
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engaging in further criminal activities.80 The court immediately hears the case about the restraint 

measure with the participation of the prosecutor, the accused and his/her lawyer.  

 

Pre-trial detention may not be longer than 8 months in those instances when the person is charged 

with a felony and it may be no longer than 18 months if the person is charged with a crime that is 

punishable by minimum of 15 years of imprisonment or another, more serious sentence. In all other 

cases pre-trial detention may not exceed 2 months. 81  Bulgarian legislation does not provide for 

alternatives to detention in instances of persons with intellectual and/or psychiatric issues. Otherwise, 

the CPC does provide for lighter measures in general cases such as home arrest, daily reporting to 

police, or posting a bail, but this research did not find that any of these were used in reference to the 

interviewed persons. 

 

 Placement in hospital for evaluation 

 

Other legal grounds for pre-trial detention could be the decision to admit a person to a psychiatric 

hospital for evaluation for a duration of up to 30 days; this type of measure is considered a form of 

pre-trial detention by law. 82 An accused person can be admitted to a psychiatric hospital for evaluation 

for up to 30 days either during pre-trial proceedings, (whereby this measure is ordered by the first 

instance court comprised of a judge and two jurors who are appointed based on a request by the 

prosecutor), or during trial proceedings (whereby it is ordered by the court that hears the case as 

requested by the parties), or on the court’s own motion. The court shall promptly pronounce a ruling 

in a public session wherein it hears the expert witness (a psychiatrist) and the person whose 

admittance is sought with this procedure. The participation of a prosecutor and a defender of the 

person with presumed mental disability is mandatory. The failure of the accused to appear in court 

without a compelling reason is not a reason to cancel a court hearing. The time period for the 

evaluation may be extended one time by no longer than 30 days following the same procedure as 

above if the court-appointed period proves insufficient. 83  

 

Sixteen persons were interviewed as part of this research and all of them had been subject to pre-

trial detention, regardless of the seriousness of the offences that they were accused of. 

Unfortunately, it is unclear from the interviewees whether or not a forensic evaluation of mental 

competence had been ordered for each of the persons and, if so, at what stage of the proceedings did 

that take place; it is also not clear whether or not any of the persons had been involuntarily committed 

to a psychiatric hospital for evaluation. This fact indicates that the accused persons  were not properly 

informed of the procedures that they were subjected to. Moreover, the very fact that the researchers 

                                                           
80 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 63, para.1. 
81 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 63, para.4. 
82 The experts claim that this legal scenario is rarely enforced in practice and mostly in those cases when it is 
imperative that the accused person’s mental state be evaluated and he/she refuses to cooperate with the 
assessment and determination of his/her psychiatric state.  
83 Bulgaria, Criminal Procedure Code (29.04.2006), Art. 70. 
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found these persons serving their sentences in prisons leads to the conclusion that apparently all of 

these 16 persons had been considered in court as being mentally competent persons. 

 

The duration of the interviewees’ detention varies from 15 days to 9 months. The average duration is 

3.6 months: in 10 instances the detention lasted up to 3 months, in 4 other instances – between 3 and 

6 months, while in two instances the duration of the detention was as long as 9 months. 

 

 

2.2.3. Recommendations 

 

2.2.3.1. Police 

Police should inform the detainees in understandable manner about their procedural rights and 

should ensure the implementation of these rights. Police officers under no circumstances should use 

physical force and psychological abuse while the person is held in police department.  Appropriate 

video or audio materials must be developed to provide clear and succinct information to all detained 

and accused persons of their rights and obligations and the consequences that may be incurred by any 

parties and participants should they choose to observe or disregard those rights and obligations.  

It is of paramount importance to ensure that all detained persons with intellectual and/or psychiatric 

disabilities have access to legal aid from the moment of their arrest and that their preferences would 

be taken into account. Appointment of public defenders close to the police should be prohibited.  

There needs to be introduced in legislation a clear mechanism ensuring that a timely initial 

vulnerability assessment be performed by an independent expert during police detention.  

It is important to ensure that – not only by law but also in practice - persons with intellectual and/or 

psychosocial impairments be afforded the right to call their relatives or important others when they 

are detained, especially considering that the situation of being held in police custody renders such 

persons particularly confused about the reasons for their detention and oblivious to their rights. 

 

2.2.3.2. Prosecutor 

The prosecutor monitoring the investigation should guarantee for: timely initiation of pre-trial 

proceedings and issuing of indictment act; clear explanation in understandable manner of the 

accusation to the accused; timely appointment of forensic assessment of the mental capacity of the 

accused and timely appointment of a lawyer. The prosecutor should also guarantee that the detainees 

are protected from torture, inhumane and degrading treatment by the police officers.  

 

 
2.2.3.3. Deprivation of liberty during pre-trial proceedings  

Detainees in pre-trial detention centres should be ensured: sufficient and understandable information 

about the criminal proceedings they participate in; safeguards against lengthy stay in detention; 
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regular access to their lawyers and confidential meetings with them; quality legal aid; calls to their 

relatives/close persons; access to activities; medical assistance and access to easy-to-understand 

information about the diagnoses and therapies applied. They should be protected from inhumane and 

degrading treatment by regular monitoring of places of detention and treatment by the Ombudsman 

and human rights organisations. 

 

2.2.3.4. European Arrest Warrant 

Specific provisions for procedural rights for vulnerable persons should be introduced in Bulgarian 

European Arrest Warrant Act.  

 

2.3. Safeguards during the trial phase (hearings, judgement) 

 

2.3.1. Identified gaps and shortcomings 

The court has the obligation to inform vulnerable persons of their right to legal aid and of their 

procedural rights as defendants during the course of the proceedings. There are no special rules or 

materials that are designed to specify the manner, time, environment, the amount of information 

and the person who should provide the information to a defendant with intellectual and/or mental 

disabilities or to his/her relatives/legal representatives. 

The interviewees shared that they understood the questions by the court and responded on their own 

free will. However, when asked about who gave them information and in what manner it was 

presented, the interviewees were not able to answer. Judgments are not communicated in a manner 

that is understandable to vulnerable persons. The interviewees said that they understood the verdicts. 

Most of them blame their sentences on their attorneys and not on the court. 

 

2.3.2. Recommendations 

 Special rules and materials need to be designed to specify the manner, time, environment, the 

amount of information and the person who should provide the information about the rights 

to a defendant with intellectual and/or mental disabilities or to his/her relatives/legal 

representatives. 

 Judgements need to be communicated in understandable manner.  

 

 

2.4. Remedies 

 

2.4.1. Identified gaps and shortcomings 

As mentioned earlier, Bulgarian legislation does not contain a definition of a “vulnerable person”. If a 

person clearly demonstrates signs of intellectual and/or psychosocial impairment then police officers 
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must ensure that the person receives medical assistance, as well as legal aid upon request. After 

indictment the accused is entitled to mandatory legal assisstance if his/her disability obstructs his/her 

ability to defend his/herself; in these cases the investigative authorities are mandated to require a 

mental capacity evaluation to assess the person’s mental ability to explain and control his/her actions 

and/or to serve a sentence. The goal of these legal requirements is not to provide support to vulnerable 

persons but to establish guilt/innocence and the accused person’s ability/inability to bear criminal 

responsibility. Failure on the part of police authorities to fulfil these legal commitments constitutes 

grave procedural violations which can serve as a foundation for appealing subsequent court 

decisions and judgments that are based on proof of guilt of the indicted person. 

Bulgarian law requires mandatory legal assistance only for persons who are not able to defend 

themselves due to physical or psychosocial impairments. If this legal requirement is not observed 

during an interrogation, then the interrogation is considered unlawful and its findings may be 

contested and may be ruled out as inadmissible during proceedings. However, since Bulgarian 

legislation does not contain any provisions mandating the use of understandable wording, providing 

support by a person of trust or providing medical assistance and other kinds of support to vulnerable 

persons, then failing to provide any of the aforementioned safeguards during interrogations of 

vulnerable persons is not considered a violation of the law that renders the interrogation unlawful. 

The information obtained from the arrested person during initial interrogations at the police 

department before pre-trial proceedings have been officially initiated may still be used during criminal 

proceedings as evidence through using the testimony of a police officer as a witness who was present 

at the “off the record” interrogations.  

In the event that the vulnerability of the affected person was not taken into consideration during the 

arrest or pre-trial detention of that person, his/her attorney can request that the restraint measure be 

replaced with a lighter measure and/or request a forensic evaluation of the person’s mental capacity 

and competence to stand trial.  

In the event that during the course of the trial proceedings the defendant is found to be 

intellectually/mentally impaired, then this new evidence should be considered in the context of all 

other evidence and it should reflect upon the judgement in relation to adjudicating the the person’s 

fitness to stand trial, as well as the person’s guilt/capacity to bear responsibility. Failure to take 

intellectual/mental disability into account during criminal proceedings may serve as grounds for 

vacating а judgment. Incorrect judgment or considerable procedural violations that compromise the 

rights of the defendant may serve as grounds for appeal. If the court reached the decision without 

taking into account the defendant’s vulnerability and if the defendant’s impairment is such that it 

prevents him/her from meaningfully participating in criminal proceedings, then this fact constitutes a 

substantial procedural violation; if the defendant’s impairment is such that he/she may not be 

considered legally responsible, then a judgment reached under such circumstances is considered to be 

incorrect.  

The State and Municipal Liability Act provides for compensation for the damages suffered by citizens 

from investigative authorities, the prosecutor’s office or the judiciary in any of the following cases:  

1. Arrest - including any form of detention or home arrest - when this measure was cancelled by the 

court; court-ordered involuntary hospitalisation and treatment or coercive medical treatment if 

these have been cancelled, as well as in all other cases of deprivation of liberty which are in violation 

of Art. 5, para. 1 of the European Convention on Human Rights and Fundamental Freedoms.  



21 
 

2. Violation of any of the rights granted under Art. 5, para. 2-4 of the Convention, specifically: 

  All persons placed under arrest must be informed promptly and in an understandable 

manner of the grounds for the arrest and of all charges that are pressed against them. 

 Anyone arrested or detained in accordance with the provisions under Subparagraph 1 (C) 84 of 

this Article shall be promptly brought before a judge or other officer authorised by law to 

exercise judicial power, and has the right to trial within a reasonable time or to release pending 

trial. The release pending trial may be on the condition of posting bail.  

 All arrested or detained persons have the right to appeal in court against the lawfulness of 

their detention, and the court shall decide without delay on the lawfulness of detention. In 

the event of unlawful detention, the court shall order the immediate release of the detained 

person.  

3. Charges of committing a crime if the person is acquitted or if the criminal proceedings initiated 

against a person are discontinued on the grounds that the criminal act was not committed by the 

person or if the person was charged with the commission of an act which is not a crime, or on the 

grounds that the criminal proceedings were initiated after the prosecution was ended due to the 

statute of limitations or after the criminal act was pardoned.85 

 

As far as the findings of this research go, the common situation for persons with intellectual and/or 

psychiatric issues in Bulgarian criminal proceedings is that, in reality, they have no access to 

information that is presented in a way that they can understand; they can use the services of a public 

defender, but this is a lawyer who was selected for them, not someone whom they have chosen; they 

have no opportunity to speak with their lawyer in private; they may be subjected to police ill-treatment, 

in some cases; they do not receive appropriate medical care; they are held in custody for the duration 

of their proceedings without the opportunity to be in contact with the persons with whom they are in 

a relationship of trust. Consequently, it is highly probable that, given all these facts, persons with 

intellectual and/or psychiatric issues may not be able to benefit from the legal safeguards. 

 

2.4.2. General identified gaps and shortcomings 

 

 Bulgarian criminal law does not define “a vulnerable person”, nor does it contain a common 

definition of “a person with intellectual and/or psychosocial impairments”. The legislation also 

fails to provide a definition of “a suspect” and utilises the term “detainee”. Furthermore, the 

legislation lacks both the concept and a definition of “a person of trust”, and legal 

representatives are appointed only to persons placed under guardianship. 

 Bulgarian criminal law does not guarantee that at any stage of the criminal proceedings - 

whether they participate in the role of the detained, the accused or the defendant - vulnerable 

persons shall be informed of their rights in a clear and comprehensible manner and through 

the use of audio-visual tools. The legislation does not guarantee that vulnerable persons in 

pre-trial detention be provided information in an understandable manner. 

                                                           
84 с) lawful arrest or detention of a person in order to ensure his/her appearance before the respective legal 
authority  when there is reasonable suspicion that the person has committed a crime when it is justified to do so in 
order to prevent the person from committing a crime or from going into hiding after the commission of a crime. 
85 Bulgaria, State and Municipal Liability Act (01.01.1989 г.), Art. 2, available in Bulgarian at: 
http://lex.bg/bg/laws/ldoc/2131785730. 
 

http://lex.bg/bg/laws/ldoc/2131785730
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 Bulgarian investigative and judiciary authorities do not have direct and immediate access to 

a database of persons with intellectual and/or psychosocial disabilities, nor to a database of 

their legal representatives in cases of legal guardianship. 

 Neither the legislation, nor the professional practice provide for specialised training and 

procedures for police officers, prosecutors, judges and lawyers for working with persons with 

intellectual and/or psychosocial impairments. 

 At no stage of criminal proceedings involving persons with intellectual and/or psychosocial 

impairments does the Criminal Procedure Code require that interrogations be recorded by 

means of audio and visual recording equipment. 

 Persons with intellectual and/or psychosocial impairments are not guaranteed access to a 

lawyer while in police detention. Legal assistance is mandatory only after the person has been 

indicted and only if his/her disabilities prevent him/her from defending him/herself in the 

proceedings. Unfortunately, the initial interrogations of some persons are carried out without 

an attorney present and, in some cases, after the persons have been physically or 

psychologically abused by police officers. In reality, only a few vulnerable persons are ever able 

to meet with their lawyers in private during criminal proceedings. 

 Medical assistance to persons who are held in police detention is provided only if they 

specifically request it. The medical assistance is not specialised or tailored to the specific needs 

of vulnerable people, nor are there any guarantees that it will be provided under confidential 

circumstances. 

 The relatives/close persons of a person in police detention are notified of the arrest only if 

the person specifically requests this by completing a designated form, and even then the 

notification is done by a police officer and not personally by the detainee. 

 Bulgarian legislation does not contain any statutes that specifically regulate the provision of 

information to suspected or accused persons with intellectual and/or psychosocial 

impairments about their procedural rights during the pre-trial stages and, specifically, no 

special care is taken to explain what it means when charges are being pressed against them or 

when they are being under investigation. Vulnerable persons do not get sufficient information 

of their right to challenge actions that infringe upon their rights and they are not properly 

introduced to the indictment. 

 Bulgarian legislation does not regulate the provision of information to relatives, friends and 

significant others who are in a relationship of trust with the vulnerable person about the 

grounds for and the steps of the proceedings, nor about the procedural rights and obligations 

of the detained or accused person. 

 The interviews show that the persons who received involuntary treatment were left very 

distressed by it. Some of the people who received therapy during their detention were not 

informed about it in some cases and were not aware of the condition that they had that 

necessitated the therapy. 

 Bulgarian legislation contains  some guarantees for the performing of competent and 

independent forensic assessments of persons with intellectual and/or psychosocial 

impairments to determine their mental capacity and ability to comprehend and relay facts, to 

provide explanations, and understand the nature and consequences of the measures that are 

enacted against them. However, no guarantees exist that a person will be assessed in a timely 

manner for indications of vulnerability for the purpose of providing support to that person 

during criminal proceedings. 
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 The Criminal Procedure Code does not mandate that only expert witnesses selected from the 

Expert Witness Directory be appointed as forensic experts. The lack of major and detailed 

legislative act about the work of expert witnesses and the current situation of low 

remuneration make the assessment process both hard and unreliable for all parties.  

 All of the interviewed detainees shared their negative views of their experience during  pre-

trial detention due to the length of detention, the difficult living conditions, the lack of 

communication with friends and relatives, the lack of activity, and the lack of private 

consultation with a lawyer. 

 Bulgarian legislation does not provide any special safeguards for the procedural rights of 

accused persons with intellectual and/or psychosocial impairments in trial proceedings apart 

from the mandatory legal aid if the person’s impairments prevent him/her from defending 

him/herself. Although the court is generally required to notify all of the parties in a proceeding 

of their rights, there are no regulations that specify what special accommodations need to be 

provided, when is the particular time and at what particular place does this information need 

to be delivered and which official is responsible for providing this information. 

 There is no legal provision regulating that the verdict is delivered in a manner that is 

understandable to persons with intellectual and/or psychosocial impairments. 

 

 

 

2.5. Recommendations 

 

2.5.1. Recommendations for other stakeholders (in particular NGOs, legal 

representatives, penitentiary staff, lawyers)  

 

 The Ministry of Interior and the Ministry of Justice in cooperation with nongovernmental 

organisations must develop appropriate video and audio materials, as well as establish a 

procedure (detailing the place, time, responsible person and necessary accommodations) for 

providing information to all detained and accused persons with intellectual and/or 

psychosocial impairments on their rights and obligations and the legal consequences following 

from the observance or violation of these rights for all parties and stakeholders throughout all 

stages of criminal proceedings. 

 The Ministry of Interior, the Ministry of Justice, the National Legal Aid Bureau together with 

the regional bar associations should develop a mechanism for the effective provision of 

quality legal assistance to all detained/accused persons with intellectual and/or psychosocial 

impairments from the very moment of their arrest all the way to the final verdict. The Ministry 

of Interior, the Ministry of Justice and the National Legal Aid Bureau should put in place 

regulations governing the procedures and criteria for providing effective and quality legal 

assistance to all detainees, including persons with disabilities; legal assistance should be 

available immediately upon detention and should take into consideration the detainees’ 

preferences. Police departments/detention centres and courts should be subject to regular 

monitoring focused on the implementation of these regulations by the prosecutor’s office, the 

Ombudsman and by civil organisations.   
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2.5.2. Legal and political recommendations 

 

 The Ministry of Justice and the Parliament should introduce the necessary changes in Bulgarian 

criminal law in order to introduce the concept of “a vulnerable person” and to create a 

common definition for “a person with intellectual and/or psychosocial impairments”. It is 

also advisable to introduce into legislation the entity and rights of “a person of trust” who is 

someone that the vulnerable person feels close to and who is able to provide support to the 

vulnerable person throughout all stages of the criminal proceedings. 

 The Ministry of Interior, the Ministry of Justice and the Parliament should make changes to 

those regulations in the Criminal Procedure Code, the Ministry of Interior Act and other 

applicable laws that govern the arrest procedures with the goal to introduce the provision of 

mandatory legal aid immediately upon arrest; vulnerable persons should be prohibited from 

waiving legal aid. 

 The Ministry of Interior and the Ministry of Justice should safeguard the effective and personal 

exercise of the right of all detainees with intellectual and/or psychosocial impairments to 

call relatives and friends; this right should be both regulated by law and observed in reality. 

 The Ministry of Justice and the Parliament should introduce amendments to the Criminal 

Procedure Code regulations concerning the audio and video recording of interrogations 

whereby making such recording mandatory. 

 

 

2.5.3. Recommendations on a more systematic level 

 

 The Ministry of Interior Academy, the National Institute of Justice and the Ministry of Health 

should develop programmes for and conduct ongoing trainings for professionals who work 

in the context of criminal proceedings on working with persons with intellectual and/or 

psychosocial impairments; these trainings should be offered to law enforcement officers, 

investigators, prosecutors, judges, lawyers and expert witnesses practicing in the context of 

criminal proceedings. 

 The Ministry of Interior, the Ministry of Justice and the Ministry of Health should develop 

regulations governing the criteria, the procedure and the type of professionals who could 

perform initial independent assessments of vulnerability of the detained persons before the 

initiation of any criminal procedures. In addition, a mechanism should be instituted whereby 

an independent professional examines detained persons in a timely manner in the context of 

police detention. 

 The Criminal Procedure Code should mandate that only expert witnesses selected from the 

Expert Witness Directory be appointed as forensic experts. A major and detailed legislative act 

about the work of expert witnesses should be elaborated to ensure both the quality of work 

and the decent remuneration of expert witnesses. 

 The Ministry of Interior, the Ministry of Justice and the Ministry of Health should develop an 

effective mechanism for the provision of specialised medical assistance to persons with 

intellectual and/or psychosocial impairments from the moment of their arrest and detention 
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by the police; this mechanism should guarantee an examination by an independent health 

professional, the provision of medical assistance in cases of police ill-treatment, and it should 

guarantee that the minimum standards are observed concerning the due protection from ill-

treatment, inhuman or degrading treatment during the actual enforcement of involuntary 

medical treatment. 

 


