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ACC 
Austrian Criminal Code

CEDAW 
Convention on the Elimination of All Forms 
of Discrimination against Women

CFR or Charter 
Charter of Fundamental Rights of the 
European Union
 
CJEU 
Court of Justice of the European Union

CoE 
Council of Europe

CPT 
Committee for the Prevention of Torture

EAW FD 
Framework Decision (2002/584/JA) 
on the European Arrest Warrant 

EC 
European Commission 

ECHR 
European Convention on Human Rights

ECtHR
European Court of Human Rights

ESO FD 
Framework Decision 2009/829/JHA on 
Supervision Measures as an Alternative to 
Provisional Detention or European Super-
vision Order

EU 
European Union

HRC 
Human Rights Committee
 
ODIHR 
Office for Democratic Institutions and 
Human Rights
 
OHCHR 
Office of the High Commissioner for 
Human Rights

PAS FD 
Framework Decision 2008/947/JHA on 
Supervision of Probation Measures and Al-
ternative Sanctions 

Recommendation 2013: Recom-
mendation on procedural safeguards for 
vulnerable persons suspected or accused 
in criminal proceedings in 2013 
 
REMS 
Residence for the Execution of Security 
Measures
 
SPT 
Subcommittee on Prevention of 
Torture and other Cruel, Inhuman or De-
grading Treatment or Punishment 
 
TFEU 
Treaty on the Functioning 
of the European Union
 
TEU 
Treaty on European Union

TP FD 
Framework Decision 2008/909/JHA on 
Transfer of Prisoners
 
UN 
United Nations
 
UNCAT 
United Nations Convention Against Torture
 
UNCRPD Committee 
Committee on the Rights of Persons with 
Disabilities

UNCRPD 
United Nations Convention on the Right of 
Persons with Disabilities

WGAD 
Working Group on Arbitrary Detention

WHO 
World Health Organization
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Arrest: Deprivation of liberty of a person by 
a law enforcement body on the ground of 
suspicion of committing or having commit-
ted a crime. The arrest is then followed by 
release or a judicial decision on detention. 
 
Alternative measures or alternatives to 
pre-trial detention: A non-custodial mea-
sure of restraint intended to ensure that the 
person accused of a crime appears before 
the investigative body or the court for fur-
ther legal proceedings. As an alternative to 
provisional measures, ‘supervision measures’ 
under Art 4 of the FD 2009/829/JHA are 
enforceable decisions taken in the course 
of criminal proceedings by a competent 
authority of the issuing State in accordance 
with its national law and procedures.

Alternative sanctions: Non-custodial sanc-
tions that maintain sentenced persons in the 
community and involve some restrictions 
on their liberty through the imposition of 
conditions and/or obligations. Under Art 
2(4) of the FD 2008/947/JHA, “’alternative 
sanction’ shall mean a sanction, other than 
a custodial sentence, a measure involving 
deprivation of liberty or a financial penalty, 
imposing an obligation or instruction”.

Capacity to be found criminally responsible 
(or also criminal legal capacity):The capacity 
to be found criminal responsible refers to 
the accused’s mental state at the time of 
the offence and his/her ability (or inability, 
or reduced ability) to appreciate the dan-
gerous nature of a crime or to control his/
her behaviour. N.B. In some jurisdictions like 
the USA, this is referred to as the “insan-
ity defence”. Depending on the situation, 
one can be declared fully incapable to be 
found criminally responsible (not criminally 
responsible/liable) or partly incapable to be 
found criminally responsible (i.e., diminished 
criminal legal capacity, partly criminally 
responsible/liable). 

Civil involuntary commitment: Institution-
alisation/hospitalisation of persons with 
intellectual and/or psychosocial disabilities 
without their consent based on their disability 
(e.g., because they pose a potential risk to 
harm themselves or others). For the purpose 
of this project, civil involuntary commitment 
differs from the mental health regimes 
mentioned above. While the first originates 
from a relevant criminal situation and can be 
considered mechanisms of diversion from the 
criminal proceedings, involuntary commitment 
covers situations that are to be classified as 
purely civil and without any criminal context. 
Civil involuntary commitment is not covered 
under this project.

Criminal proceeding: Procedure to implement 
the substantive criminal laws, decide on 
criminal charges, acquittal and execute the 
sentence of imprisonment or any other form 
of cuastodial measure. According to the CJEU, 
this also includes proceedings for committal 
to a psychiatric hospital which, although they 
do not lead to a ‘sentence’ in the strict sense, 
nevertheless result in a measure involving a 
deprivation of liberty provided that such a 
measure is justified not only on therapeutic 
grounds but also on safety grounds.1For the 
purpose of this project, the notion of criminal 
proceeding encompasses the following stages: 
pre-trial, trial, and execution/post-trial stage.

Custodial measures applicable to suspected 
or accused persons declared not fit to stand 
trial, not criminally responsible or only partly 
criminally responsible: Deprivation of liberty 
of persons who were declared not fit to stand 
trial or incapable or partly capable to be found 
criminal responsible due to their disability. 
They are not sentenced to imprisonment (due 
to lack of criminal responsibility) but are still 
subjected to deprivation of liberty. The depri-
vation of liberty is usually justified on grounds 
of the person’s actual or perceived disability 
combined with other aims, such as to prevent 

GLOSSARY
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the commission of further crimes, reduce ‘their 
dangerousness’ to themselves and others, and 
be offered therapy. The custodial measures 
can take different forms depending on the 
national legal systems. In certain States, they 
remain in the purview of the criminal justice 
system and are referred to as “security mea-
sures” or “preventive custodial measures”. In 
other States, suspected and accused persons 
declared not fit to stand trial or not criminally 
responsible or only partly criminally responsi-
ble are diverted from criminal proceedings to 
“mental health commitment regimes”, also 
referred to as “compulsory commitment 
regimes/treatments”.

Defendant: A person suspected or accused 
of a crime in a criminal proceeding.

Defendants and detainees with intellectual 
and/or psychosocial disabilities: The research 
conducted in the framework of the project 
showed that the national systems often do 
not foresee sufficient support for defendants 
and detainees with intellectual and/or psycho-
social disabilities in their criminal proceedings. 
Relevant provisions foreseen in the 2013 Rec-
ommendation have not been implemented 
into national law. Ordinary proceedings are 
often not equipped to respond to needs of 
persons concerned (i.e., appropriate ways of 
ensuring participation, such as a modified “let-
ter of rights” or inclusion of additional persons 
to provide support). In some jurisdictions, 
trials may be held in absentia if the person 
concerned is presumed “unfit to stand trial”, 
thus effectively excluding them.

Deprivation of liberty: For the purpose 
of this project, the term “deprivation of 
liberty” should be understood in line with 
the definition given by the OPCAT under Art 
4: “any form of detention or imprisonment 
or the placement of a person in a public or 
private custodial setting which that person 
is not permitted to leave at will by order of 
any judicial, administrative or other authority.”

Detainee or person deprived of liberty: 
A person arrested, in pre-trial detention, 
imprisoned, subjected to security measures/
preventive custodial measures, mental health 
commitment regimes, preventive detention, 
or otherwise subjected to any other custo-

dial measures amounting to a deprivation of 
liberty as defined under Art 4 of the Optional 
Protocol to the Convention against Torture 
and other Cruel, Inhuman or Degrading 
Treatment or Punishment (OPCAT).

Execution or post-trial stage: This stage starts 
after a final and binding conviction judgement 
and goes until the end of the execution of a 
sentence.

Fitness to stand trial (or fitness to plead): 
Fitness to stand trial usually refers to the de-
fendant’s mental condition at the time of the 
criminal proceedings and whether any such 
condition impacts his/her ability to under-
stand the nature or object of the proceedings, 
understand the possible consequences of the 
proceedings or communicate with counsel. 
This is common, especially in common law 
traditions. According to the UNCRPD Com-
mittee, “declarations of unfitness to plead … 
and the detention of persons based on those 
declarations, are contrary to Art 14 of the 
Convention since it deprives the person of 
his or her right to due process and safeguards 
that are applicable to every defendant.”2

Hearings in absentia: A hearing in the context 
of criminal proceedings that takes place in the 
physical absence of the accused. Trial hearings 
usually require, at the very least, that the legal 
representative of the accused is present.

Imprisonment: Detention after a final judge-
ment of conviction.

Legal capacity:  According to Art 12 UN-
CRPD, legal capacity refers to the capacity to 
be a holder of rights under the law as well as 
the capacity “to engage in transactions and 
create, modify or end legal relationships”. Art 
12 of the UNCRPD refers to equal recognition 
before the law and requires States Parties to 
“recognize that persons with disabilities enjoy 
legal capacity on an equal basis with others 
in all aspects of life” and to ”take appropriate 
measures to provide access by persons with 
disabilities to the support they may require 
in exercising their legal capacity”. According 
to the UNCRPD Committee, legal capacity 
differs from mental capacity, defined as “the 
decision-making skills of a person, which 
naturally vary from one person to another and 
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may be different for a given person depending 
on many factors, including environmental and 
social factors”. The UNCRPD Committee has 
stated that under Art 12 of the Convention, 
“perceived or actual deficits in mental capacity 
must not be used as justification for denying 
legal capacity.”

“Ordinary” imprisonment: Detention after 
a final judgement of conviction in prison as 
opposed to a specialised forensic/psychiatric 
facility or specialised prison department.

“Ordinary” proceedings: Criminal proceed-
ings under the criminal procedural code, for 
criminal offences committed as opposed to 
proceedings leading to custodial measures.

Pre-trial stage: This stage starts with a 
criminal investigation against someone who 
is suspected to have committed a crime and 
ends with the indictment, the formal charge 
with a criminal offence under the procedure 
set out in domestic law. It includes the 
proceedings before the police, prosecutor 
and/or investigative judges or judges for the 
preliminary investigation.

Prisoner: A convicted person, sentenced to 
imprisonment.

Pre-trial detention: A measure of restraint 
by which a person accused of committing a 
crime is kept in custody, ordered by a judicial 
authority at the pre-trial or trial stage of 
proceedings to ensure his/her appearance 
before a court, prevent his/her further criminal 
activity, and/or prevent unlawful interference 
with the investigation of the case.

Probation: According to the Council of 
Europe definitions, “probation means the 
implementation of alternative sanctions and 
measures, defined by law. It includes a range 
of activities and interventions, which involve 
supervision, guidance and assistance aiming at 
the social inclusion of an offender, as well as at 
contributing to community safety”.3 Commu-
nity sanctions and measures mean “sanctions 
and measures which maintain suspects or 
offenders in the community and involve 
some restrictions on their liberty through the 
imposition of conditions and/or obligations. 

The term designates any sanction imposed by 
a judicial or administrative authority, and any 
measure taken before or instead of a decision 
on a sanction, as well as ways of enforcing a 
sentence of imprisonment outside a prison 
establishment.”4 

Under Art 2(5) of the FD 2008/947/JHA 
“‘probation decision’ shall mean a judgement 
or a final decision of a competent authority 
of the issuing State taken on the basis of 
such judgement: (a) granting a conditional 
release; or (b) imposing probation measures”; 
under Art 2(7) of the FD 2008/947/JHA, 
“‘probation measures’ shall mean obligations 
and instructions imposed by a competent 
authority on a natural person, in accordance 
with the national law of the issuing State, in 
connection with a suspended sentence, a 
conditional sentence or a conditional release”.

Preventive detention: Deprivation of liberty of 
persons with intellectual and/or psychosocial 
disabilities, whose intellectual and/or psycho-
social disabilities were identified during trial but 
have been considered criminally responsible 
(or in certain jurisdictions, also partly criminally 
responsible), tried and convicted. Preventive 
detention is usually applied to reduce ‘their 
dangerousness’ for parts of the imprisonment, 
instead of imprisonment or after imprisonment 
if the person is still considered ‘dangerous’. 
In some tates, preventive detention may 
be ordered in addition to a prison sentence 
and can be upheld indefinitely. Usually, a 
person can be held in a specialised detention 
facility, a designated part of a prison or the 
forensic-psychiatric department of a hospital. 
Preventive detention differs from preventive 
custodial measures/security measures in so 
far as preventive custodial measures/security 
measures are custodial measures applicable 
to suspected or accused persons declared 
not fit to stand trial, not criminally responsible 
or only partly criminally responsible, while 
preventive detention is applied to persons 
who were considered fully capable to be 
criminally responsible (and in certain states, 
partly responsible).  

Trial stage: This is the stage between the in-
dictment of a person and the final judgement, 
including the appeals.

GLOSSARY
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This comparative report is the result of a 
two-year research project co-funded by 
the European Union's Justice Programme 
programme and led by the Ludwig Boltzmann 
Institute of Fundamental and Human Rights 
in collaboration with partners from Bulgaria, 
Germany, Italy, Lithuania, and Slovenia. The 
research examined the implementation of EU 
Framework Decisions related to judicial coop-
eration in criminal proceedings, emphasising 
the rights of defendants and detainees with 
intellectual and/or psychosocial disabilities.  In 
addition, the research assessed the situation 
of defendants and detainees with intellectual 
and/or psychosocial disabilities within the 
national systems in law and practice and 
the compliance with international, regional, 
and national standards, as these factors may 
impact cross-border cooperation. The project 
covers procedural safeguards, treatment of 
persons with intellectual and/or psychosocial 
disabilities during deprivation of liberty, alter-
natives to detention and probation measures.

The research explored the legal pathways 
leading to the deprivation of liberty for indi-
viduals with intellectual and/or psychosocial 
disabilities following their involvement in 
criminal offences. The examination of (crimi-
nal) legal capacity and criminal responsibility, 
and access to justice for defendants and 
detainees with intellectual and/or psychoso-
cial disabilities reveals significant challenges 
within the legal systems of the partner 
countries. The United Nations Convention 
on the Rights of Persons with Disabilities 
(UNCRPD), particularly Art 12, establishes 
the principle of 'universal legal capacity,' 
emphasising equality in legal standing irre-
spective of disability. However, the research 
indicates that several European Union (EU) 
Member States link a denial of criminal legal 
capacity to disabilities, potentially impacting 
the exercise of procedural rights, the outcome 
of criminal proceedings, and the imposition of 
measures. The lack of criminal legal capacity 
may result in special proceedings involving 
security measures, compulsory treatment or 
preventive detention.

Across the partner countries, the assessment 
mechanisms for identifying disabilities pose 
challenges, with inadequate mechanisms to 
identify indicators and insufficient safeguards 
for early identification, as well as concerns 
raised about the quality and impartiality 
of expert opinions. The scarcity of expert 
witnesses, influenced by low salaries, further 
exacerbates these challenges. The prevailing 
medical approach to assessments focuses 
primarily on determining criminal legal capac-
ity, lacking consideration for support needs 
and the ability to withstand trial pressures. 
Overall, the lack of adequate mechanisms for 
early disability identification may result in the 
denial of necessary support for equal access 
to justice, emphasising the necessity for a 
more comprehensive and inclusive approach.

Regarding procedural rights, the research 
shows that despite existing standards to 
safeguard procedural rights, there is a lack 
of accommodations for individuals with 
disabilities during criminal proceedings 
and the partner countries have not imple-
mented relevant (non-binding) international 
standards, including from the European 
Commission. The research reveals variations 
in the provisions for legal representation for 
individuals with intellectual and/or psycho-
social disabilities, and the effectiveness of 
defence mechanisms may be compromised 
in some cases. While some existing specific 
procedural provisions in national criminal 
justice systems for persons with intellectual 
and/or psychosocial disabilities intend to 
provide accommodations, these proceedings 
may inadvertently circumvent general proce-
dural safeguards, potentially impacting the 
defendants' rights. The research underscores 
the need for comprehensive reforms to align 
legal practices with the principles of the 
UNCRPD and ensure equal access to justice 
for individuals with disabilities.

In the context of this research, deprivation 
of liberty of persons with intellectual and/
or psychosocial disabilities encompasses 
imprisonment and confinement in psy-

EXECUTIVE SUMMARY
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chiatric or forensic institutions. Criminal 
responsibility assessments dictate whether 
individuals proceed along the “regular” 
track and serve sentences of imprisonment 
in “ordinary” prisons or are subjected to 
security measures/compulsory treatment or 
preventive detention in specialised facilities. 
Criminal responsibility hinges on retrospective 
assessments of disabilities, contributing to an 
individual's failure to recognize the the nature 
(wrongfulness) and consequences of their 
actions. The presence of a disability, coupled 
with an assessment of dangerousness, often 
justifies confinement for treatment and public 
protection. Despite violating UNCRPD prin-
ciples against deprivation based on disability, 
all partner countries permit the deprivation 
of liberty for individuals with disabilities in 
the criminal context. Involuntary committal 
to institutions is widespread, often occurring 
without a conviction and falling under the 
purview of the health sector.

The prevalence of intellectual and/or psycho-
social disabilities in the general prison popula-
tion is high across all observed countries, with 
significant rates of psychiatric conditions and 
psychotropic medication use. Individuals with 
intellectual and/or psychosocial disabilities in 
ordinary prisons often lack adequate support 
and services, facing isolation and segregation 
due to security concerns and a lack of re-
sources for other measures.

Regarding forms of security measures and 
compulsory treatment, all six partner coun-
tries have legislation for the commitment to 
forensic psychiatric institutions or specialised 
facilities ordered by courts when a defendant 
is found not criminally responsible by the 
court. Grave concerns are expressed about 
the conditions, coercive treatment, and 
potential unlimited detention within these 
institutions. The absence of a concrete time 
frame has been highlighted as problematic by 
experts, leaving individuals feeling powerless 
and without agency. The research indicates 
that in many instances, facilities may not offer 
necessary treatment, hindering potential 
improvement and leading to prolonged stays. 
Transferring individuals to civil law and mental 
health systems has been criticised for perpet-
uating indefinite detention. Each country has 

variations in the types of compulsory medical 
treatment measures and security measures, 
including outpatient options, inpatient 
confinement, and specific conditions for en-
forcement. Preventive detention/measures, 
as seen in Austria and Germany, offer another 
pathway for detention, allowing for indefinite 
confinement based on the commission of an 
offence, a disability and dangerousness.

Concerns about the review mechanisms for 
compulsory treatment have been raised, 
with lawyers expressing worries about 
inadequate safeguards for detainees’ rights. 
Some countries conduct automatic reviews 
every six months, but the effectiveness varies. 
Legal representation in review proceedings 
is not universally mandatory, potentially 
impacting the thoroughness of case reviews. 
Additionally, the person concerned may not 
always be heard during the review process, 
raising questions about fairness and due 
process. Decisions in review proceedings 
often heavily rely on expert opinions, and 
the lack of involvement of external experts 
in some cases has been flagged as a concern.

The overall research underscores the violation 
of UNCRPD principles in all partner countries, 
allowing deprivation of liberty based on per-
ceived dangerousness linked to disability. The 
complexity and lack of comparability across 
different regimes and facilities for persons 
with intellectual and/or psychosocial disabil-
ities highlight the need for systemic changes. 
The report recommends implementing time 
limits, ensuring comprehensive reviews, and 
addressing the blurred lines between medical 
and security concerns in the deprivation of 
liberty for this population.

The four EU instruments used in cross-border 
criminal proceedings are the European Arrest 
Warrant framework decision, the Transfer of 
Prisoners framework decision, the European 
Supervision Order framework decision and 
the Probation and Alternative Sanctions 
framework decision. The report revealed a 
fragmented state of protections concerning 
persons with psychosocial and/or intellectual 
disabilities, with general provisions ensuring 
respect towards fundamental rights but 
lacking specific safeguards on particular 

EXECUTIVE SUMMARY
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accommodations for the persons concerned. 
The EU jurisprudence made fundamental 
rights violations in the context of cross-border 
proceedings hard to demonstrate, reinforc-
ing the presumption of fundamental rights 
compliance as encompassed in the principles 
of mutual trust and mutual recognition. As a 
result, while the postponement of a transfer 
is envisioned in the EU instruments, the total 
refusal by a State to transfer a defendant or 
detainee is only acceptable in rare cases of 
extreme violations of fundamental rights.

At the national level, Member States possess 
some leeway while transposing EU instru-
ments, which led to a certain fragmentation 
of rights at the domestic level. Some Member 
States have recognized more grounds for 
refusal to transfer, including the non-respect 
of procedural safeguards. Some have added 

general provisions to better protect the per-
son concerned during criminal proceedings. 
Some transposition laws, however, have also 
altered or removed some protective articles 
or added constraining obligations. More spe-
cifically, Member States have generally failed 
to add provisions protecting persons with 
psychosocial and/or intellectual disabilities 
at the national level. Many partner countries 
reported how consent, both in relation to 
the criminal proceedings and to medical 
treatment, was sometimes not included in the 
legislation or not sought to properly ensure 
informed and genuine agreement. Finally, the 
report showed a general lack of awareness 
and knowledge in respect of both the frame-
work decisions (except for the EAW FD) and 
the involvement of persons with psychosocial 
and/or intellectual disabilities in cross-border 
proceedings.



16

INTRODUCTION

OVERVIEW OF THE PROJECT 

The findings presented in this comparative 
report are a product of research that was 
conducted as part of a two-year project 
(2023-2024) co-funded by the European 
Commission (EC), led by the Ludwig Boltz-
mann Institute of Fundamental and Human 
Rights (Austria)  in cooperation with the 
Bulgarian Helsinki Committee (Bulgaria), 
Dortmund University of Applied Sciences 
and Arts (Germany), Antigone (Italy), Mental 
Health Perspectives (Lithuania) and Peace 
Institute (Slovenia).

Within the EU, the need for better coor-
dinated judicial cooperation between the 
Member States grew significantly during the 
past two decades. In order to facilitate and 
simplify judicial cooperation in criminal pro-
ceedings, the EC has adopted the following 
FDs: 2002/584/JHA on the European Arrest 
Warrant; 2008/909/JHA on the Transfer of 
Prisoners, 2009/829/JHA on the European 
Supervision Order, and 2008/947/JHA on 
Probation and Alternative Sanctions.

The Court of Justice of the European Union 
(CJEU) clarified in various judgments that the 
application of mutual recognition instruments 
must not lead to a violation of fundamental 
rights5 and that the respect for fundamental 
rights is vital to build mutual trust between 
the Member States and ensure the good 
functioning of cross-border cooperation. 

In 2021, the EU recognised the challenges 
faced by vulnerable adults who are suspected 
or accused persons in criminal proceedings, 
which may hinder their exercise of proce-
dural rights.6 It called for comprehensive 
examination of procedural safeguards for 
vulnerable adults, identification of uniform 
criteria for determining vulnerability and full 
and effective access to justice for all European 
citizens, especially in cross-border situations. 
Additionally, the EU has ratified the United 
Nations Convention on the Rights of Persons 

with Disabilities (UNCRPD), symbolising a 
significant step in setting minimum standards 
for the rights of persons with disabilities. 
Furthermore, in 2022, the EC adopted a 
Recommendation on procedural rights of 
suspects and accused persons subject to 
pre-trial detention and on material detention 
conditions.7 The Recommendation specifically 
refers to the UNCRPD and addresses persons 
with disabilities. 

While previous projects have analysed the 
implementation of EU Framework Decisions 
into domestic law, little research has been 
conducted on the situation of defendants and 
detainees with intellectual and/or psychoso-
cial disabilities and the specific challenges that 
they may face in cross-border proceedings. 
The current project thus analyses the imple-
mentation of the abovementioned FDs into 
national law with respect to the rights of de-
fendants and detainees with intellectual and/
or psychosocial disabilities. At the same time, 
the research includes an assessment of the 
situation of defendants and detainees with 
intellectual and/or psychosocial disabilities 
within the national systems, and measures 
compliance with international, regional and 
national standards, as national grievances may 
hinder cross-border cooperation. The project 
covers procedural safeguards, treatment of 
persons with intellectual and/or psychosocial 
disabilities during deprivation of liberty, alter-
natives to detention and probation measures. 

METHODOLOGY

The findings and recommendations contained 
in this comparative report are based on exten-
sive research on the national level conducted 
in Austria, Bulgaria, Germany, Italy, Lithuania 
and Slovenia (partner countries). The research 
included desk research as well as interviews 
with national experts representing all relevant 
stakeholders, including (former) detained 
persons with intellectual and/or psychosocial 
disabilities, members of the judiciary, lawyers, 

INTRODUCTION
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civil society organisations representing de-
fendants and detainees with intellectual and/
or psychosocial disabilities in proceedings, 
probation officers and social workers, medical 
experts, representatives of national oversight 
mechanisms and academics. These expert 
interviews were conducted with nationals 
from the partner countries as well as from 
other Member States. Bitte noch einfügen: On 
the national level, each partner organisation 
was supported by National Advisory Boards.

In addition to national research, the Ludwig 
Boltzmann Institute of Fundamental and 
Human Rights (LBI-GMR) conducted research 
on relevant international and regional stan-
dards, including standards provided inter alia 
by the EU, UN (including the UNCRPD and 
United Nations Convention Against Torture 
(UNCAT)), Council of Europe (including 
standards set forth by the European Court 
of Human Rights (ECtHR)) or the European 
Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or 
Punishment (CPT)), which should build the 
foundation for the protection of defendants 
and detainees with intellectual and/or psy-
chosocial disabilities. 

In addition to the national consultations, the 
LBI-GMR gathered information from other 
EU Member States. The LBI-GMR prepared 
a survey among experts and networks, which 
collected information from 14 EU Member 
States. The LBI-GMR further organised a 
series of four virtual regional workshops to 
consult with experts from partner countries 
as well as from other Member States and 
provide a platform for peer-to-peer exchange. 
Each virtual workshop targeted a specific 
stakeholder group: a workshop with lawyers, a 
workshop with probation officers, a workshop 
with representatives of oversight mecha-
nisms, as well as a workshop with judges. 
Furthermore, a one-and-a-half day regional 
consultation workshop took place in Vienna in 
June 2023, gathering 56 experts from 13 dif-
ferent EU Member States and representing all 
relevant fields. This final workshop provided 
opportunities for interdisciplinary exchange, 
as well as presented and validated the project 
findings and recommendations, which are 
presented in this comparative report. 

DEFINITIONS/ 
TERMINOLOGY

A significant challenge encountered through-
out the project was the terminology. The 
terminology used to describe the situation of 
persons with intellectual and/or psychosocial 
disabilities has changed over time and varies 
from country to country, making it challenging 
to find a universally satisfactory definition. 
Considering that this project is based on a 
human rights approach and has the overall 
aim of strengthening the protection afforded 
to these persons, we have chosen to follow 
an inclusive approach based on the approach 
adopted by the UNCRPD8 and in light of 
previous projects by the LBI-GMR and the 
members of this consortium.9

Following the UNCRPD approach, the project:

• Recognizes that disability is an evolving 
concept that results from the interaction 
between persons with impairments on 
the one hand, and attitudinal and envi-
ronmental barriers that hinder their full 
and effective participation in society on an 
equal basis with others on the other hand;

• Departs from a “medical model of disabil-
ity” that views persons with disabilities as 
“objects” of medical treatment and in need 
of charity;

• Takes into consideration the ideas under-
pinning the “social model of disability”, 
which views persons with disabilities as 
“subjects” with rights and focuses on the 
barriers that they face that may hinder 
their societal participation;

• Applies a “human rights-based approach 
to disability”, which recognizes the intrinsic 
value of every person for their own end, 
“rather than focusing on a lack of overall 
capabilities as measured against a func-
tional baseline”.10 
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At the same time, it must be considered 
that in the European context, other terms 
are commonly used to indicate the same 
or similar situations, which adds to the 
complexity and compounds comparability 
to some extent. 

By way of example, the European Con-
vention of Human Rights (ECHR) uses the 
phrase “persons of unsound mind” under 
Article 5(1)(e) ECHR, while the ECtHR 
in its jurisprudence often uses the term 
“mentally ill persons”. The CPT seems to 
prefer the use of “patients” or “forensic 
patients” over the word “prisoners” when 
talking about persons who were declared 
not criminally responsible11 but often refers 
to “prisoners suffering from a mental illness” 
to indicate such prisoners who are serving 
imprisonment in penitentiary facilities.12 

The Council of Europe (CoE) Council for 
Penological Co-Operation speaks about 
prisoners with “mental health disorders”.13

EU law does not regulate this situation. 
However, it may be helpful to note that 
the EC Recommendation of 27 November 
2013 on procedural safeguards for vulner-
able persons suspected or accused in crim-
inal proceedings (2013 Recommendation) 
uses the term “vulnerable person”, which 
is the umbrella term used to encompass 
“all suspects or accused persons who are 
not able to understand and to effectively 
participate in criminal proceedings due to 
age, their mental or physical condition or 
disabilities.”14

Other terms commonly used to refer to 
mental health experiences include “mental 
illness”, “mental disorders”, “mental health 
problems”, “mental health issues” and 
“mental health conditions”.15 

Moreover, as the project analyses the 
situation of persons with intellectual and/
or psychosocial disabilities who are sus-
pected, accused or sentenced for having 
committed a crime, it refers to “defendants 
and detainees with intellectual and/or 
psychosocial disabilities”, based on the 
different legal contexts in which individuals 
may find themselves in the criminal justice 

system. However, the term “persons with 
intellectual and/or psychosocial disabilities” 
is also used where this distinction is not 
decisive.

Defendants with intellectual and/or psy-
chosocial disabilities may be deemed unfit 
to stand trial (or unfit to plead). Fitness to 
stand trial usually refers to the defendant’s 
mental condition at the time of the criminal 
proceedings and whether any such condi-
tion impacts his/her ability to understand 
the nature or object of the proceedings, 
understand the possible consequences 
of the proceedings, or communicate with 
counsel. This is particularly prevalent  in 
common law traditions. 

Defendants with intellectual and/or psy-
chosocial disabilities may also be found 
not criminally responsible (or lacking 
criminal legal capacity). The capacity to be 
found criminally responsible refers to the 
accused’s mental state at the time of the 
offence and his/her ability (or inability or 
reduced ability) to appreciate the dangerous 
nature of a crime or to control his/her 
behaviour. Depending on the situation, 
one can be declared fully incapable to be 
found criminally responsible (not criminally 
responsible/liable) or partly incapable to be 
found criminally responsible (i.e., diminished 
criminal legal capacity, partly criminally 
responsible/liable).

In other cases, persons with intellectual 
and/or psychosocial disabilities whose 
intellectual and/or psychosocial disabilities 
were identified during trial but have not 
been considered severe enough to declare 
the person unfit to stand trial or not crim-
inally responsible (in certain jurisdictions, 
also partly criminally responsible) will be 
subjected to a criminal trial and sentenced.

INTRODUCTION
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OVERVIEW OF THE REPORT

This comparative report summarises research 
findings and analyses of the situation of de-
fendants and detainees with intellectual and/
or psychosocial disabilities within the national 
systems of Austria, Bulgaria, Germany, Italy, 
Lithuania and Slovenia.

The report contains key recommendations 
on the various topics covered by the project 
to enhance the rights of defendants and de-
tainees with intellectual and/or psychosocial 
disabilities.

Part 1 has two purposes: to give an overview 
of the current international standards on the 
issues concerning safeguards, detention and 
alternatives to detention for persons with 
intellectual and/or psychosocial disabilities; 
and to assess the level of implementation of 
these standards under the national systems 
of the six partner countries. To achieve 
the first objective, Part 1 analyses current 
standards relevant for EU Member States, 
including those set by the UN, CoE, and EU,  
and reflects on how these interrelate and  

 
 
complement each other. As for the second 
objective, Part 1 provides a comprehensive  
overview of the status quo in the partner 
countries. It compares the laws and policies 
of the six EU Member States and analyses 
their application, identifying challenges and 
promising practices. Whenever relevant, 
examples from other EU Member States gath-
ered during the EU wide project consultations 
were also added.

Part 2 analyses the four EU cross-border 
Framework Decisions and their implementa-
tion in the six partner countries.  It assesses 
the existing provisions most relevant for 
defendants and detainees with intellectual 
and/or psychosocial disabilities in light of 
fundamental rights standards. Simultaneously, 
Part 2 will provide an overview of the applica-
tion of the instruments in practice and identify 
challenges and promising practices. 

The Annex contains case studies on different 
promising practices in the partner countries.
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DEFENDANTS AND DETAINEES 
WITH INTELLECTUAL AND/OR 
PSYCHOSOCIAL DISABILITIES: 
INTERNATIONAL STANDARDS 
AND IMPLEMENTATION  
WITHIN NATIONAL SYSTEMS
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01. OVERVIEW OF 
RELEVANT STANDARDS

1.1. LEGAL CAPACITY, 
ACCESS TO JUSTICE,  
PROCEDURAL SAFE-
GUARDS

1.1.1. EU STANDARDS

Concerning the European Union’s legal 
framework on access to justice and 
procedural safeguards, the Treaty on the 
Functioning of the European Union (TFEU) 
provides that the Union shall constitute an 
area of freedom, security and justice with 
respect for fundamental rights and the 
different legal systems and traditions of the 
Member States and shall facilitate access 
to justice.16The Treaty on the European 
Union (TEU) states that the Union was 
created based on shared values, including a 
society where justice and non-discrimination 
prevail,17 and also includes a provision on the 
duty of the Union to offer its citizens an area 
of freedom, security and justice.18 The TEU 
also provides that the Union recognises the 
rights, freedoms and principles set out in 
the Charter of Fundamental Rights of the 
European Union (CFR or Charter),19 which, in 
turn, includes the right to an effective reme-
dy and to a fair trial, the right to have access 
to legal aid and to be advised, defended and 
represented.20

Against this background, it should not be 
forgotten that, for the first time in history, 
the EU has ratified a UN treaty, namely the 
UNCRPD, together with all EU Member 
States. The UNCRPD, adopted in 2006 and 
which entered into force in 2008, marked a 
breakthrough in setting minimum standards 
for rights of persons with disabilities and was 
defined as a ‘paradigm shift’ in approaches 
to the concept of ‘disability’ in international 
human rights law. 

The EU is progressing with the implementa-
tion of the UNCRPD in several areas and has 

recently adopted the EU Disability Strategy 
2021-2030.21 Amongst other things, the 
Strategy recalls the UN International Princi-
ples and Guidelines on Access to Justice for 
Persons with Disabilities and plans for the 
EU to provide guidance to Member States on 
access to justice for persons with disabilities 
in the EU, building on international guidance 
provided by the UN. 

In the context of criminal proceedings, the 
EU adopted the 2013 Recommendation. It 
calls upon Member States to strengthen cer-
tain procedural rights of vulnerable suspects 
or accused persons in criminal proceedings 
and of vulnerable persons who are subject 
to European Arrest Warrant proceedings. 
Particular focus is given to the prompt and 
early identification and recognition of a 
situation of vulnerability to make sure that 
the person can effectively participate in 
the proceedings. Additionally, the following 
safeguards are mentioned: 

 
• Non-discrimination
• Presumption of vulnerability
• Right to information
• Right of access to a lawyer
• Right to medical assistance
• Recording of questioning
• Privacy

Furthermore, to date, six measures on proce-
dural rights in criminal proceedings have been 
adopted pursuant to the roadmap, namely:

• Directives 2010/64/EU on the right to 
interpretation and translation in criminal 
proceedings 

• Directive 2012/13/EU on the right to 
information in criminal proceedings

• Directive 2013/48/EU on the right of 
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access to a lawyer in criminal proceedings 
and European arrest warrant proceedings 
and on the right to have a third party 
informed upon deprivation of liberty and 
to communicate with third persons and 
with consular authorities while deprived 
of liberty

• Directives (EU) 2016/343 on the strength-
ening of certain aspects of the presumption 
of innocence and of the right to be present 
at the trial in criminal proceedings 

• Directive (EU) 2016/800 on procedural 

safeguards for children, i.e., persons under 
the age of 18, who are suspects or accused 
persons in criminal proceedings

• Directive (EU) 2016/1919 on legal aid for 
suspects and accused persons in criminal 
proceedings and for requested persons in 
European arrest warrant proceedings

While these EU instruments do not refer ex-
plicitly to proceedings covering the committal 
to a security measure/psychiatric hospital, the 
CJEU established the applicability of certain 
Directives.

The Court decided that:

1. Directive 2012/13/EU on the right to 
information and Directive 2013/48/EU 
on the right of access to a lawyer apply 
to judicial proceedings for compulsory 
psychiatric treatment of not criminally 
responsible persons.

2. Persons suspected of having committed a 
crime must be informed as soon as possible 
of their rights from the moment when they 
are subject to suspicions which justify, in 
circumstances other than an emergency, 
the restriction of their liberty by the com-
petent authorities by means of coercive 
measures and, at the latest, before they 
are first officially questioned by the police. 

3. Art 47 of the Charter of Fundamental 
Rights of the European Union, Art 8(2) of 
Directive 2012/13 and Art 12 of Directive 
2013/48 preclude national legislation for 
compulsory treatment of persons who 

are not criminally responsible, where that 
legislation does not enable the court with 
jurisdiction to verify that the procedural 
rights covered by those directives were 
respected in proceedings prior to those 
before that court, which were not subject 
to such judicial review.

4. Directive (EU) 2016/343 on the presump-
tion of innocence and the right to be pres-
ent at the trial in criminal proceedings and 
Art 51(1) of the Charter of Fundamental 
Rights do not apply to judicial proceedings 
for civil involuntary treatment (Art 155 of 
the Health Act).

5. The principle of the presumption of 
innocence referred to in Art 3 of Directive 
2016/343 requires, in judicial proceedings 
for compulsory treatment of not criminally 
responsible persons, that the Public Pros-
ecutor’s Office provides proof that the 
person whose committal is sought is the 
perpetrator of the crime.

CJEU, Case C-467/18, “Ray-onna prokuratura Lom”22 
19 September 2019, Request for a Preliminary Ruling.

Relevant topic: Applicability of Directives 2012/13/EU; 2013/48/EU and 
(EU) 2016/343 to suspects and accused with intellectual and/or psychosocial 

disability, including in proceedings covering committal to a security measure/psychiatric 
hospital where the person is declared to be not criminally responsible but is subjected to 
a detention measure justified on therapeutic and safety grounds.

OVERVIEW OF RELEVANT STANDARDS
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According to the CJEU, the concept of ‘crim-
inal proceedings’ also covers proceedings for 
committal to a psychiatric hospital which, al-
though they do not lead to a ‘sentence’ in the 
strict sense, nevertheless result in a measure 
involving a deprivation of liberty provided 
that such a measure is justified on safety 
grounds, not merely therapeutic grounds. 
As a consequence, the CJEU found that the 
principle of the presumption of innocence 
referred to in Article 3 of Directive 2016/343 
must be interpreted as requiring that the 
Public Prosecutor’s Office provides proof 
that the person whose committal is sought is 
the perpetrator of acts deemed to constitute 
such a danger.23 The Court admitted that the 
purpose of such a procedure at issue in the 
main proceedings is not to determine the 
guilt of the person concerned, but to decide 
on his compulsory committal to a psychiatric 
hospital. However, since the reasons stated 
for that measure of deprivation of liberty are 
not just therapeutic grounds, but also safety 
grounds, it must be accepted that fair trial 
principles apply also to these proceedings. 
Therefore, in this case, the Public Prosecutor’s 
Office bears the burden of proof for estab-
lishing that the person whose committal is 
sought is the perpetrator of acts deemed to 
constitute such a danger.24 

Referring to Advocate General Campos Sán-
chez-Bordona’s opinion, the Court found that 
the conclusion of criminal proceedings could 
also be a precautionary measure consisting 
of compulsory admission to a psychiatric 
hospital or similar institution of a person who 
has been found to lack criminal responsibility 
as a result of their mental disorder. For the 
purpose of imposing both a sentence and a 
coercive medical measure as a consequence 
of the offence, national law provided that 
there must be genuine criminal proceedings. 
This must mean that the rights protected by 
Directive 2012/13 must be respected during 
those proceedings; the safeguards laid down 
in that Directive cannot be excluded in either 
situation.25 Although the ruling concerned 
only certain directives, it can be expected 
that similar conclusions can be reached for 
all Directives and the Recommendation.

Finally, in the Conclusions on the Protection 
of Vulnerable Adults across the European 
Union, the Council recommended EU Mem-
ber States to implement Directives 2010/64/
EU, 2012/13/EU, 2013/48/EU, (EU) 
2016/343 and (EU) 2016/1919, to take into 
account Recommendation 2013 and ensure 
that vulnerable adults are promptly identified 
so as to ensure they can fully exercise their 
rights. Additionally, it recommended that the 
European Commission examine the need to 
strengthen procedural safeguards of suspects 
or accused persons in criminal proceedings in 
line with the UNCRPD.26

As noted above, being a member of the 
UNCRPD, the EU is subject to the reporting 
procedure before the UNCRPD Committee. 
The UNCRPD Committee recommended 
that “the European Union take all possible 
measures to ensure the liberty and security of 
all persons with all types of disabilities in line 
with the Convention and the Committee’s 
guidelines on Art 14 (2015).”27 Moreover, 
under Art 13, the Committee stated that it 
was “concerned about discrimination faced 
by persons with disabilities in accessing 
justice, owing to the lack of procedural ac-
commodation in European Union member 
States” and recommended the that European 
Union “take appropriate action to combat 
discrimination faced by persons with disabil-
ities in accessing justice by ensuring that full 
procedural accommodation and funding for 
training justice personnel on the Convention 
are provided in its member States.”28 
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1.1.2. COUNCIL OF 
EUROPE STANDARDS

According to the ECtHR, persons who are 
found not criminally responsible and subjected 
to detention should be detained in an appro-
priate accommodation and given adequate 
care. 

According to the ECtHR, the detention of a 
person on grounds of mental health (of un-
sound mind) will be “lawful” for the purposes of 
Art 5 (1) (e) only if effected in a hospital, clinic 
or other appropriate institution authorised for 
that purpose.29 Yet, the Court has accepted 
that the mere fact that an individual was 
not placed in an appropriate facility did not 
automatically render his or her detention un-
lawful under Art 5 (1) ECHR. A certain delay in 
admission to a clinic or hospital is acceptable if 
it is related to a disparity between the available 
and required capacity of mental institutions. 
However, a significant delay in admission to 
such institutions and thus in treatment of the 
person concerned will obviously affect the 
prospects of the treatment’s success, and may 
entail a breach of Art 5.30

In assessing the appropriateness of the institu-
tion in question, the Court has not taken into 
account so much the facility’s primary aim, but 
rather the specific conditions of the detention 
and the possibility for the individuals con-
cerned to receive suitable treatment therein.31 
Furthermore, although psychiatric hospitals 
are, by definition, appropriate institutions for 
the detention of mentally ill individuals, the 
Court has stressed the need to accompany 
any such placement by efficient and consistent 
therapy measures, in order not to deprive 
the individuals in question of a prospect of 
release.32

More specifically, the Court takes into con-
sideration: 

• the opinions of health professionals and 
the decisions reached by the domestic 
authorities in the individual case, as well as 
more general findings at the national and 
international level on the unsuitability of 
prison psychiatric wings for the detention 
of persons with mental health problems;

• the individualised and specialised ap-
proaches that have been adopted for the 
treatment of the psychological disorders 
in question; and

•  that the authorities are under an obligation 
to work towards the goal of preparing the 
persons concerned for their release, for 
example by providing incentives for further 
therapy, such as transfer to an institution 
where they can actually receive the nec-
essary treatment or by granting certain 
privileges if the situation permits.33

Appropriate accommodation is thus a key 
element in the Court’s assessment of a 
violation of Art 5 ECHR. However, when 
the conditions attain a particular threshold 
of gravity, they may also fall into a violation 
of Art 3 ECHR.34

A brief survey of the key standards and 
recommendations of the CPT with regard 
to EU Member States revealed the following 
recommendations concerning procedural 
safeguards for detainees with intellectual 
and/or psychosocial disabilities:

• Ensure that all, including those court ordered 
committals of persons with intellectual 
and/or psychosocial disabilities, are asked 
for their consent to medical treatment.

• Ensure that the relevant provisions 
governing the procedures for placement 
and discharge for persons deemed not 
criminally responsible are assisted in law 
and practice by a lawyer during the review 
hearing by the court.35

•  Ensure that forensic patients are heard in 
person by the relevant judge/court in the 
context of the renewal of their detention 
order. In Croatia, for example, while lawyers 
had been systematically present at all 
stages of the procedure, judges did not 
systematically hear the patient in person 
at the time of the renewal of the detention 
order.36

• Ensure that there are sufficient guarantees 
for the patients to exercise their right to 
attend review court hearings.37

OVERVIEW OF RELEVANT STANDARDS
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• Ensure that the patients concerned receive 
a copy of the court decision (with relevant 
information on appeal procedures). The 
patients should be requested to sign a 
statement acknowledging receipt of it.38

• Ensure that ex officio reviews of any 
involuntary forensic placement decisions 
are carried out at least once every six 
months by an independent authority, 
preferably a court. Such reviews should 
be based on the opinion from a doctor 
who is independent of the department 
holding the patient concerned.39 The 
CPT has criticised situations where court 
approvals consisted in identical wording 
stating that the legal requirements for 
extended hospitalisation were met, and 
recommended that forensic involuntary 
hospitalisation decisions include individ-
ualised detailed reasons explaining the 
rationale behind the ruling, that patients 
have an effective right to be heard in 
person and that hearings are carried out 
within appropriately short timescales.40

• Ensure the possibility for an independent 
psychiatric opinion (external to the clinic) 
in the context of review of the place-
ment.41

1.1.3. UN STANDARDS

Art 14 (2) UNCRPD provides that “States 
Parties shall ensure that if persons with dis-
abilities are deprived of their liberty through 
any process, they are, on an equal basis with 
others, entitled to guarantees in accordance 
with international human rights law…”.

Art 14 (2) complements Art 12 and 13 
UNCRPD. Establishing the right to equal rec-
ognition before the law, “Art 12 introduces a 
new paradigm of ‘universal legal capacity’, that 
cannot be limited on grounds of disability or 
mental incapacity.”42 As noted in the literature, 
“this right has profound implications for a wide 
range of legal frameworks for states parties 
to the Convention, including guardianship 
laws, the insanity defence, civil and criminal 
trial procedures …” and for many other articles 
in the Convention, including access to justice 
(Art 12), detention (Art 14), forced treatment 

(Art 15, 17, and 25).43 The General Comment 
on Art 12 adopted in 2013 by the UNCRPD 
Committee does not address the question of 
legal capacity and criminal justice.44 

An analysis of the more recent concluding 
observations on Art 14 of the UNCRPD 
Committee showed that the UNCRPD has 
consistently recommended that States adopt 
a number of measures to improve equal 
access to justice and procedural guarantees 
in criminal justice proceedings:45

• Repealing criminal laws that allow persons 
with intellectual or psychosocial disabilities 
to be declared unfit to plead/not criminally 
responsible, allowing the full application of 
the rules of due process for a fair trial.46

• Ensure that persons with disabilities who 
have committed a crime are tried under 
the ordinary criminal procedure with equal 
access to due process guarantees estab-
lished for all persons accused of a crime in 
the criminal justice system, including the 
presumption of innocence and the rights 
to defence and to a fair trial;47

• Ensure accessibility and procedural accom-
modation, including provisions to support 
persons with disabilities in decision-making 
and to guarantee the right to a defence at all 
stages of criminal proceedings for persons 
with disabilities who are under investigation 
or being prosecuted.48

The UNCRPD Committee also pronounced 
itself on several individual cases about Art 
14. None of them concerned an EU Member 
State. However, some general principles 
established are relevant nevertheless:

CRPD Committee, CRPD/C/16/ 
D/7/2012, Noble v. Australia

2 September 2016

Relevant topic: unfitness to stand trial 
due to an intellectual disability; inability 
to plead or be found guilty; deprivation 
of liberty based on disability;

Decision: Violation of Arts 5(1) and (2), 
12(2) and (3), 13(1), 14(1)(b) and 15 
UNCRPD
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In the case of Noble v. Australia, the UNCRPD 
Committee found that the decision that 
author was unfit to stand trial because of his 
intellectual and mental disability, resulting in a 
denial of his right to exercise his legal capacity 
to plead not guilty and to test the evidence 
against him. Furthermore, no adequate form 
of support was provided by the State party’s 
authorities to enable him to stand trial and 
plead not guilty despite his clear intention to 
do so. He therefore never had the opportu-
nity to have the criminal charges against him 
determined and his status as an alleged sexual 
offender potentially cleared. In view thereof, 
the Committee considers that the situation 
under review amounts to a violation of the 
author’s rights under Art 12 (2) and (3) and 13 
(1) of the Convention.49 Similar conclusions 
were reached in two additional cases against 
Australia decided in 2019, Manuway (Kerry) 
Doolan and Christopher Leo.50

In response to these decisions, the Australian 
Government issued specific replies, which 
exemplify the discontent from the part of 
State Parties with some of the interpretations 
adopted by the UNCRPD Committee. With re-
gard to procedural accommodations, Australia 
pointed out that a declaration not to stand trial 
constituted a legitimate differential treatment 
with the aim to preserve the fair trial rights 
of the person concerned, thus constituting 
a form of reasonable accommodation. The 
Australian Government further rejected some 
of the UNCRPD Committee’s interpretations, 
highlighting some points that have also been 
critically voiced by other States. These include 
the need for clarity on the UNCRPD Com-
mittee’s recommendations, inconsistencies 
between standards established by different 
human rights bodies and the fact that the 
Committee’s interpretation did not reflect the 
States Parties views of Art 14.

The UNCRPD Committee also decided a 
case against Mexico concerning a person 
who was declared not criminally respon-
siblecd.51 According to the Committee, the 
State Party had failed to fulfil its obligations 
under the UNCRPD in different respects 
and recommended to make all necessary 
amendments to the criminal laws with regard 
to the “exempt from liability” concept and the 
special procedure for persons exempt from 
criminal liability, with a view to bringing them 
in line with the principles of the Convention 
and ensuring respect for due process in cases 
involving persons with disabilities. This should 
be done in close consultation with persons 
with disabilities and the organisations that 
represent them. Moreover, it should be 
ensured that persons with intellectual and 
psychosocial disabilities are provided with 
appropriate support and reasonable accom-
modations to enable them to exercise their 
legal capacity before the courts. The Commit-
tee found violations of Art 13 in conjunction 
with Art 4 of the UNCRPD, pointing out that 
the person concerned was excluded from the 
criminal proceedings. 

Throughout the criminal proceedings, the 
author was consistently denied the chance 
to participate, testify, challenge evidence, 
receive notifications and intervene in various 
stages, with the judge rejecting attempts to 
do so.  The special procedure used did not 
ensure equal access to justice, even when 
addressing notification failures, as it still relied 
on the author's legal representative rather 
than allowing his active participation. In 
May 2023, Mexico amended its supported 
decision-making laws. However, no additional 
reforms have been implemented. Persons 
with disabilities continue to face problems 
in reporting crimes, appointing a lawyer of 
their choosing, being heard during hearings, 
standing trial, appealing a decision and asking 
or offering reparation for a crime.

The UNCRPD Committee would require 
that where accused persons have difficulty 
understanding trial processes, they should be 
provided with comprehensive and meaningful 
support options that could allow them to un-
derstand and participate in the trial process. 
If this were not sufficient for accused persons 
to participate in the trial, then it seems that 

CRPD Committee, CRP-
D/C/22/D/32/2015, Arturo Medina 
Vela v. Mexico

6 September 2019

Relevant topic: criminal liability and lack 
thereof based on intellectual and/or 
psychosocial disability; ability to exercise 
legal capacity;

Decision: Violation of Arts 5, 9, 12, 
13 and 14 in conjunction with Art 4 
UNCRPD
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under the Committee’s interpretation of Art 
12, an adjudication of the criminal charges 
should proceed with the defence lawyer 
operating on what he or she believes is the 
best interpretation of the individual’s will and 
preference.

 
 
In 2020, the UN International Principles and 
Guidelines on Access to Justice for Persons 
with Disabilities were adopted.52 They rec-
ommend that States guarantee that persons 
with disabilities enjoy legal capacity on an 
equal basis with others, and where necessary, 
provide the support and accommodations nec-
essary to exercise legal capacity and guarantee 
access to justice (Principle 1). The guidelines 
contained in the principles set out a number 
of specific provisions to this end:

• ensure that individuals with disabilities 
are universally recognized as having legal 
capacity and the right to exercise it, with full 
participation in court proceedings;

• eliminate restrictions based on constructs 
like "cognitive incapacity" or "mental inca-
pacity";

• amend or repeal laws and policies limiting 
legal capacity, including those allowing for 
substituted decision-making, "sound mind" 
requirements, or doctrines like "unfitness to 
stand trial" and "incapacity to plead";

• eliminate medical professionals' sole author-
ity in determining capacity;

• remove barriers preventing individuals with 
disabilities from initiating legal claims;

• establish enforceable rights for individualised 
procedural accommodations, including 
support in all legal proceedings;

• provide intermediaries for effective commu-
nication between individuals with disabilities 
and legal entities; and

• grant the right to appeal or seek restoration 
of legal capacity with access to legal assis-
tance for those previously declared without 
capacity.

Moreover, according to Principle 5, persons 
with disabilities are entitled to all substantive 
and procedural safeguards recognized in 

international law, whether in criminal, civil 
or administrative procedures, on an equal 
basis with others, and States must provide 
the necessary accommodations to guarantee 
due process. They include the presumption 
of innocence and the right to remain silent  
and are afforded to all persons with disabilities 
on an equal basis with others. Procedural 
accommodations to ensure the equal partic-
ipation of the person with disabilities, when 
needed, must be available, including suspects 
and accused persons who require assistance 
to participate effectively in investigations 
and judicial proceedings. Accordingly, States 
ensure equal treatment, protection, and access 
to justice for suspects and accused persons 
with disabilities, including the presumption of 
innocence, accessible information, non-dis-
crimination, procedural accommodations, legal 
safeguards, choice in defence and healthcare 
support regardless of legal outcomes.

In September 2022, the Office of the High 
Commissioner for Human Rights (OHCHR) 
and the World Health Organization (WHO) 
issued a Call for inputs on a “Draft guidance 
on Mental Health, Human Rights, and Legis-
lation”. The draft guidelines report that the 
UNCRPD’s impact on criminal responsibility 
remains under-examined and underlines the 
need for reform of criminal justice systems. 
Persons with disabilities require support 
and accommodation to ensure their equal 
participation and protection of their rights 
in legal proceedings. There is a concern that 
ordering security measures for individuals 
with mental health conditions who are 
found not criminally responsible contradicts 
the principle of no punishment without guilt, 
potentially resulting in indefinite confinement. 
Some suggest replacing such measures with 
general criminal defences and exploring 
alternative approaches like restorative jus-
tice and non-custodial measures to address 
criminal offences committed by individuals 
with disabilities and better serve both victims 
and society.

However, the draft guidelines remain cautious, 
recognizing the lack of consensus on how to 
legislate systems of criminal responsibility attri-
bution in a way that fully respects the rights of 
individuals with mental health conditions and 
psychosocial disabilities.
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1.2. DEPRIVATION 
OF LIBERTY

1.2.1. EU STANDARDS

The 2013 Recommendation on procedural 
safeguards for vulnerable persons suspected 
or accused in criminal proceedings53 calls 
upon Member States to strengthen certain 
procedural rights of vulnerable suspects or 
accused persons in criminal proceedings 
and of vulnerable persons who are subject 
to European arrest warrant proceedings. 
However, the principles in the detention 
context established by the Recommendation 
apply only until the conclusion of the crim-
inal proceedings. In December 2022, the 
Commission issued a new Recommendation 
on procedural rights of suspects and accused 
persons subject to pre-trial detention and 
on material detention conditions.54 The 
Recommendation specifically refers to 
the UNCRPD and addresses persons with 
disabilities. Both Recommendations do not 
contain wording prohibiting deprivation of 
liberty based on disability. It should also 
be noted that both Recommendations do 
not provide for legally enforceable rights or 
obligations and are of a non-binding nature.

Being a member of the UNCRPD, the EU 
also is subject to the reporting procedure be-
fore the UNCRPD Committee and to its con-
cluding observations and recommendations. 
So far, the EU has undergone one review 
cycle. With respect to Art 14, the UNCRPD 
Committee noted that it was  “concerned 
about the involuntary detention of persons 
with disabilities in psychiatric hospitals or 
other institutions on the basis of actual or 
perceived impairment” and recommended 
that “the European Union take all possible 
measures to ensure the liberty and security 
of all persons with all types of disabilities in 
line with the Convention and the Commit-
tee’s guidelines on article 14 (2015).”55

1.2.2. COUNCIL OF 
EUROPE STANDARDS

According to the ECHR, any deprivation of 
liberty under Art 5 § 1 of the Convention 
must be “lawful” and “in accordance with 

a procedure prescribed by law”.56  When it 
comes to the deprivation of liberty of per-
sons with intellectual and/or psychosocial 
disabilities, Art 5(1)(e) ECHR comes into play. 
It states that “the purpose of the detention 
of(e) the lawful detention of persons for the 
prevention of the spreading of infectious dis-
eases, of persons of unsound mind, alcoholics 
or drug addicts or vagrants”. The terminology 
used in the ECHR is in clear contradiction to 
the human rights approach to disability, laid 
out by the UNCRPD.57

The ECtHR has issued extensive jurispru-
dence on persons with intellectual and/or 
psychosocial disabilities in the context of 
criminal proceedings (based mainly on Art 5 
ECHR) and criteria in order to strengthen the 
legal safeguards towards such defendants. In 
assessing the appropriateness of the medical 
institution, for instance, the Court has not 
taken into account so much of the facility’s 
primary aim, but rather the specific conditions 
of the detention and the possibility for the 
individuals concerned to receive suitable 
treatment therein.58

The Court has come up with the Winterwerp 
Criteria in order to identify the minimum 
conditions for the lawful detention of an 
individual on the basis of Article 5(1)(e) ECHR. 
These include that: 

• the persons must reliably be shown to be of 
“unsound mind”, i.e., a true mental disorder 
must be established before a competent 
authority on the basis of objective and 
independent medical evidence;

• the mental disorder must be warranting 
compulsory confinement;

• and the validity of continued confinement 
must depend upon the persistence of the 
disorder. 

In Rooman v. Belgium59, the ECtHR developed 
its position further, stating that any detention 
of mentally persons with intellectual and/or 
psychosocial disabilities must have a thera-
peutic purpose in order to cure or alleviate 
their mental-health condition, including, 
where appropriate, bringing about a reduction  

OVERVIEW OF RELEVANT STANDARDS
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in or control over their dangerousness. It also 
evoked the dual goal of deprivation of liberty, 
stating it had a “social function of protection” 
and a “therapeutic function that is related 
to the individual interest of the person of 
unsound mind in receiving an appropriate 
and individualised form of therapy or course 
of treatment.”60 

To assess the lawfulness and arbitrariness 
of the detention, the ECtHR also applies a 
necessity test. This means that, to comply 
with Art 5(1)(e) ECHR, the detention can 
be applied only where other, less severe 
measures have been considered and found 
to be insufficient to safeguard the individual 
or public interest, which might require that 
the person concerned be detained.61 

The CPT has issued recommendations 
regarding the treatment of persons with 
mental health problems, such as making a 
clear “institutional and functional separation 
between mental health facilities (forensic 
hospitals) and prisons” in light of the different 
ethos and staffing profiles that characterise 
prison establishments.62 Preferably, in the 
CPT’s view, mental health facilities should 
be under the responsibility of the national 
health-care system. This is in contradiction 
of the UNCRPD Committee’s position, which 
recommends not to have separate facilities, 
but rather to take an approach primarily 
focused on inclusivity.

Among Council of Europe standards it 
is relevant to refer to the Committee of 
Ministers’ Recommendation Rec(2004) 
concerning the protection of the human 
rights and dignity of persons with mental 
disorders. The Recommendation considers 
that the principles established therein are 
of relevance also in the criminal justice field 
and that ‘imprisonment may be regarded as a 
form of “involuntary placement”’, although the 
term involuntary placement when used in the 
Recommendation always means “involuntary 
placement on grounds of mental disorder”.63 
In this context, the Recommendation makes 
clear that, “under criminal law, courts may 
impose placement or treatment for mental 
disorder whether the person consents to the 
measures or not” (Art 34).

1.2.3. UN STANDARDS

The right to liberty and security, enshrined 
by the UNCRPD in Art 14, was defined as 
“one of the most controversial articles in 
the UNCRPD”.64 According to the UNCRPD 
Committee Guidelines on Art 14, “article 
14(1)(b) prohibits the deprivation of liberty 
on the basis of actual or perceived impair-
ment even if additional factors or criteria 
are also used to justify the deprivation of 
liberty.” According to the interpretation of 
the UNCRPD Committee, the UNCRPD 
prohibits not only any form of deprivation 
of liberty based on impairment but also any 
court ordered mental health commitment 
regimes and non-consensual mental health 
treatments.

The UNCRPD Committee has consistently 
recommended that EU Member States initi-
ate a structural review of the procedures used 
to sanction persons with disabilities when 
they commit criminal offences.65Amongst 
others, this review should aim to remove 
the system of safety measures applicable 
to persons with disabilities who have been 
deprived of legal capacity. In other words:

• remove the concept of dangerousness and 
the related preventive and security mea-
sures from its criminal law in cases where 
a person with a psychosocial disability is 
accused of a crime and ensure that safety 
measures do not involve indeterminate 
deprivations of liberty;66 and

• repeal the distinction made between 
punishment and treatment, according to 
which persons considered “unfit to stand 
trial” on account of their impairment 
are not punished but are sentenced to 
treatment. Treatment is a social control 
sanction and should be replaced by 
formal criminal sanctions for offenders 
whose involvement in a crime has been 
determined.67

Two EU Member States (Ireland and the 
Netherlands) have entered into declarations 
concerning Art 14 CPRD. Both countries 
declared their understanding that the 
Convention allows for compulsory care or 
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treatment of persons, including measures to 
treat mental disorders, when circumstances 
render treatment of this kind necessary as 
a last resort and the treatment is subject to 
legal safeguards.

Many UN treaties include prohibitions on ar-
bitrary detention. However, some UN treaty 
bodies contain positions that diverge from 
the standards set out by the UNCRPD.68 For 
example, the Human Rights Committee has 
considered that deprivation of liberty of per-
sons with disabilities could be justifiable and 
necessary in some cases.69 Similarly, the UN 
Committee Against Torture, the Subcommit-
tee on Prevention of Torture and other Cruel, 
Inhuman or Degrading Treatment or Punish-
ment, as well as UN soft law standards, such 
as the Nelson Mandela Rules, have accepted 
the possibility of lawful involuntary committal 
and involuntary treatment, provided there are 
adequate safeguards and reasonable accom-
modations.70 Such safeguards were notably 
laid down in the trainer’s manual drafted by 
the Office for Democratic Institutions and 
Human Rights (ODIHR) and Penal Reform 
International entitled “Introduction to the 
Nelson Mandela rules, international training 
programme”, which includes recommenda-
tions on special accommodations for people 
in prisons who have intellectual and/or 
psychosocial disabilities.71

Other UN bodies aligned their position to the 
UNCRPD standards, calling for bans on depri-
vation of liberty on the basis of impairment 
and involuntary hospitalisation and forced 
institutionalisation. These bodies include the 
OHCHR,72 the Committee on the Elimination 
of Discrimination against Women (CEDAW 
Committee)73 and the Working Group on 
Arbitrary Detention (WGAD).74

1.3. DEPRIVATION OF 
LIBERTY: TREATMENT 
OF PERSONS

1.3.1. EU STANDARDS

The 2022 Recommendation on procedural 
rights of suspects and accused persons 
subject to pre-trial detention and on ma-
terial detention conditions75 issued by the 

EC specifically refers to the UNCRPD and 
contains special measures for persons with 
disabilities or serious medical conditions, 
requiring “appropriate care”. For persons 
diagnosed with mental health related 
medical conditions, it requires “specialised 
professional care where needed in special-
ised institutions or dedicated sections of the 
detention facility under medical supervision” 
in addition to “continuity of healthcare” for 
detainees in preparation for release where 
necessary. Paragraph 76 also states that 
Member States should take care to provide 
“appropriate activities for such detainees”. 
There are no additional EU standards 
specifically regulating the treatment of 
defendants and detainees with intellectual 
and/or psychosocial disabilities.

1.3.2. COUNCIL OF 
EUROPE STANDARDS 

According to the ECtHR, in certain cases, 
the inappropriate conditions of detention for 
persons with intellectual and or psychosocial 
disabilities can also amount to a violation of 
Art 3 ECHR. For detainees who are found 
not criminally responsible, when assessing 
a claim under Art 3 ECHR, the Court takes 
into consideration the cumulative effects 
of the conditions and the duration of the 
detention as well as the inadequacy of the 
medical treatment.76 As for the medical treat-
ment, the Court requires a comprehensive 
therapeutic strategy aiming at treating the 
detainee, showing that there is an individual 
treatment plan in place for the applicant, 
and substantiating the administration of 
therapeutic treatment or the psychiatric care 
provided. 

According to the ECtHR, detaining such 
individuals in “establishments not suitable 
for incarceration of the mentally-ill, raises 
a serious issue under the Convention” or 
treating them “like other inmates, notwith-
standing their particular state of health” may 
exacerbate the feeling of distress, anguish 
and fear of the person concerned.77 For 
example, in W.D. v. Belgium, the Court held 
that there had been a violation of Art 3 
ECHR because the applicant was detained 
in a prison environment for more than nine 

OVERVIEW OF RELEVANT STANDARDS
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years without appropriate treatment for his 
mental condition and with no prospect of 
reintegrating into society; this had caused 
him particularly acute hardship and distress 
of an intensity exceeding the unavoidable 
level of suffering inherent in detention.78 In 
several instances, the Court has also clarified 
that regular transfers to the prison’s hospital 
cannot be viewed as a solution.79

According to the ECtHR, a lack of appropriate 
medical care for persons in custody is capable 
of engaging a State’s responsibility under Art 
3.80 In addition, it is not enough for such 
detainees to be examined and a diagnosis 
made; instead, it is essential that proper 
treatment for the problem diagnosed should 
also be provided81 by qualified staff.82

The Court reiterated in Rooman v. Belgium83 
that the mere fact that a detainee has been 
seen by a doctor and prescribed a certain 
form of treatment cannot automatically lead 
to the conclusion that the medical assistance 
was adequate. The authorities must also 
ensure that:

• a comprehensive record is kept concerning 
the detainee’s state of health and his or her 
treatment while in detention; 

• a diagnosis and care are prompt and 
accurate;

• where necessitated by the nature of a med-
ical condition, supervision is regular and 
systematic and involves a comprehensive 
therapeutic strategy aimed at adequately 
treating the detainee’s health problems or 
preventing their aggravation, rather than 
addressing them on a symptomatic basis;

• the necessary conditions were created for 
the prescribed treatment to be actually 
followed through; 

• medical treatment provided within prison 
facilities must be appropriate; that is, at a 
level comparable to that which the State 
authorities have committed themselves 
to provide to the population as a whole. 
Nevertheless, this does not mean that 
every detainee must be guaranteed the 

same level of medical treatment that is 
available in the best health establishments 
outside prison facilities; and

• where the treatment cannot be provided in 
the place of detention, it must be possible 
to transfer the detainee to a hospital or to 
a specialised unit.84

In Rooman v. Belgium, the applicant complained 
that his compulsory confinement without 
psychological and psychiatric treatment in the 
social protection facility in which he had been 
placed, and the total lack of any prospects 
of improvement in his situation on account 
of this absence of treatment, amounted to 
inhuman and degrading treatment prohibited 
by Art 3 of the Convention. In particular, the 
applicant complained that he was not receiv-
ing any treatment in his native language of 
German, which is also an official language in 
Belgium. The authorities responsible for the 
applicant were content with the excuse that 
there were no German-speaking specialists in 
the facility to justify the fact that he was not 
receiving appropriate treatment. The Court 
considered that these elements are sufficient 
to demonstrate that the national authorities 
failed to provide treatment for the applicant’s 
health condition and concluded that there 
was a violation of Art 3 of the Convention in 
respect of the period from the beginning of 
2004 to August 2017.

The ECtHR jurisprudence does not consider 
a detainee’s segregation as amounting to 
inhuman treatment in itself. In fact, in order 
to assess whether a violation of Art 3 takes 
place with regard to solitary confinement, the 
ECtHR considers the particular conditions of 
the case, the stringency of the measure, its 
duration, the objective pursued and its effects 
on the person concerned. Moreover, the du-
ration of such confinement is analysed by the 
ECtHR in conjunction with its justification, 
the need for the measures taken and their 
proportionality with regard to other possible 
restrictions, the guarantees offered to the 
applicant and the measures taken by the 
authorities to ensure that the applicant’s 
physical and psychological condition allowed 
him to remain in isolation.85 Particular at-
tention is paid by the Court towards those 
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detainees who have “been shown to have 
serious mental problems and suicidal tenden-
cies”. In these cases, the Court requires special 
measures to ensure that this condition is 
compatible with the requirements of humane 
treatment, irrespective of the gravity of the 
acts for which he has been convicted or is 
suspected of having committed.86 

The ECtHR has noted in several instances 
that, with regard to forms of coercive and 
non-consensual measures against patients 
with psychological or intellectual disabilities 
in hospitals and all other places of deprivation 
of liberty,  measures should be employed as a 
matter of last resort, when their application is 
the only means available to prevent immediate 
or imminent harm to the patient or others, 
that sufficient procedural safeguards are 
provided and that every use of restraint must 
be properly recorded.87

The CPT has issued several standards and 
recommendations regarding the institu-
tionalisation and treatment of persons with 
intellectual and/or psychosocial disabilities, 
including for example:

• ensure institutional and functional sep-
aration between mental health facilities 
(forensic hospitals) and prisons;88

• ensure adequate living conditions, including 
sufficient living space per patient, adequate 
lighting, heating and ventilation, maintain-
ing the establishment in a satisfactory state 
of repair and meeting general hygiene 
requirements, allowing persons to keep 
certain personal belongings and providing 
a lockable space for them;89

• ensure medical treatment, which should 
consist of an assessment of the clinical 
needs as well as a risk assessment based 
on structured professional judgement and 
the identification of treatment targets 
in consultation with the patient and a 
multi-disciplinary approach;90

• ensure that all categories of psychiatric 
patients (i.e., voluntary or involuntary, civil 
or forensic, with legal capacity or legally 
incapacitated) be placed in a position to give 

their free and informed consent to treat-
ment. Consent to treatment can only be 
qualified as free and informed if it is based 
on full, accurate and comprehensible infor-
mation about the patient’s condition, the 
treatment being proposed and its possible 
side-effects, as well as about the possibility 
to withdraw consent. Any derogation from 
this fundamental principle should be based 
in law and only relate to clearly and strictly 
defined exceptional circumstances. It 
should also be accompanied by appropriate 
safeguards;

• ensure access to purposeful activities, 
including a range of therapeutic options (i.e., 
group therapy, individual psychotherapy 
and creative therapies such as art, drama 
and music, as well as sporting activities) 
and involvement in clinically appropriate 
rehabilitative psychosocial activities, rec-
reational activities suited to their needs and 
unrestricted daily access to the open air;91

• ensure the application of safeguards with 
regard to medical restraints, including: 
using restraints as a measure of last resort 
to prevent imminent harm to themselves or 
others and applying them for the shortest 
possible time; never using restraints as 
punishment, for convenience, because of 
staff shortages or to replace proper care 
or treatment; ensuring that restraints must 
be expressly ordered by a doctor after 
an individual assessment, or immediately 
brought to the attention of a doctor with 
a view to seeking his/her approval; making 
sure that every patient who is subjected to 
mechanical restraint or seclusion is subject-
ed to continuous supervision; and ensuring 
that a specific central register is established 
to record all instances of recourse to means 
of restraint for the management to be able 
to monitor their use;92 and 

• ensure adequate staffing levels to enable 
the provision of adequate treatment and 
care to all residents, as well as psycho-social 
rehabilitation activities.

OVERVIEW OF RELEVANT STANDARDS
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1.3.3. UN STANDARDS 

Several UNCRPD articles are relevant 
when it comes to the treatment of persons 
deprived of liberty with intellectual and/or 
psychosocial disabilities, including Arts 14, 
15, 12, 17 and 25. 

Most relevant is Art 15 UNCRPD, which 
enshrines the prohibition of torture and 
cruel, inhuman or degrading treatment or 
punishment. In its concluding observations 
under Art 15, the UNCRPD Committee’s 
recommendations to EU Member States 
included, amongst others, the following 
points: 

• collect data on persons with disabilities in 
detention and conduct research on their 
situation and needs;93

• carry out a review with a view to formally 
abolish all practices regarded as acts of 
torture, cruel or inhuman and degrading 
treatment or punishment;94

• abolish the use of non-consensual prac-
tices with regard to persons with psycho-
social disabilities in medical institutions, 
such as net beds, physical, mechanical 
and chemical restraints, forced medica-
tion, overmedication, electroconvulsive 
therapy, intensive treatment of persons 
with psychosocial disabilities in difficult 
patients units and other treatment or com-
mitment without their free and informed 
consent;95 

• ensure the right of persons with disabilities 
to make autonomous decisions based on 
their free and informed consent, including 
through supported decision making mech-
anisms, concerning any type of medical 
treatment and legally recognize involun-
tary treatment on the basis of disability 
as a violation of the right of persons with 
disabilities to be free from cruel, inhuman 
or degrading treatment.

• repeal, as a matter of urgency, all laws 
that allow legal guardians to consent to 
medical experimentation on behalf of 
persons with disabilities.96

• abolish the use of solitary confinement, 
seclusion and isolation, which may amount 
to torture or cruel, inhuman or degrading 
treatment or punishment;97

• end the practice of imposing surgical 
castration and any other kind of forced 
treatment, as a form of punishment, on 
persons with disabilities who are deprived 
of their liberty;98

• provide training to medical professionals 
and personnel on the prevention of 
torture, cruel, inhuman or degrading 
treatment or punishment, as provided for 
under the Convention;99

• take immediate steps to address the poor 
living conditions of persons with intel-
lectual and/or psychosocial disabilities in 
institutions;100

• strengthen independent monitoring and 
the role of the national mechanism for the 
prevention of torture and cruel, inhuman 
or degrading treatment or punishment, 
also ensuring the involvement of organi-
zations of persons with disabilities in the 
implementation of the Optional Protocol 
to the Convention against Torture and 
Other Cruel, Inhuman or Degrading 
Treatment or Punishment;101 and

• set up a complaint procedure accessible to 
all persons with disabilities in institutions 
and investigate and sanction perpetrators 
of practices that may amount to torture 
or cruel, inhuman or degrading treatment 
or punishment against persons with dis-
abilities, imposing sanctions proportional 
to the conduct. This should also ensure 
that persons exposed to ill-treatment 
are entitled to and provided with redress 
and adequate compensation, including 
rehabilitation.102

Furthermore, in concluding observations 
under Art 14, the UNCRPD Committee has 
consistently recommended that EU Member 
States initiate a structural review of the 
procedures used to sanction persons with 
disabilities when they commit criminal of-
fences.103 Some of these recommendations 
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also explicitly deal with reasonable accom-
modation.104 Depending on the national 
context, the Committee has referred to: 

• the need to ensure access to healthcare 
on an equal footing with others, on the 
basis of their free and informed consent, 
and to the same level of health care as 
that provided in society at large; 

• repeal extrajudicial intervention pro-
grammes that involuntarily commit indi-
viduals to mental health establishments 
or force them to register with the mental 
health services; 

• ensure their participation in and access to 
all services and activities, on an equal basis 
with others, in prisons or other centres of 
detention; and

• establish an independent formal com-
plaints mechanism accessible to all 
persons detained in prisons or in forensic 
institutions.

The UN Special Rapporteurs on Torture have 
taken different positions. Most pertinent 
are the positions of Manfred Nowak in his 
2008 interim report105 and Juan Mendez, 
documented in the report on “Torture in 
Healthcare Settings: Reflections on the 
Special Rapporteur on Torture’s 2013 
Thematic Report”.106 More specifically, the 
Special Rapporteur noted that:

• Forced and non-consensual administration 
of psychiatric drugs, and in particular of 
neuroleptics, for the treatment of mental 
conditions (or chemical restraints) need to 
be closely scrutinised and ‘may constitute 
a form of torture or ill treatment. Such out-
come will depend on the circumstances 
of the case and the suffering inflicted’.107

• The administration of electro convulsive 
therapy in its unmodified form (e.g., with-
out anaesthetic and muscle relaxants) can 
no longer considered to be an acceptable 
medical practice and may constitute 
torture or ill-treatment. The administra-
tion of electroconvulsive therapy in its 
modified form is only acceptable with the 

free and informed consent of the person 
concerned. 

• No therapeutic justification can be used 
for the use of solitary confinement and 
prolonged restraints of persons with dis-
abilities in psychiatric institutions, which 
may amount to torture and ill-treatment. 
Mendez noted that any type of restraints 
of persons with disabilities in psychiatric 
institutions, regardless their duration, 
may amount to torture and ill-treatment. 

Other UN treaty bodies do not seem to 
go as far as the UNCRPD Committee in 
their recommendations. The UN Com-
mittee Against Torture (CAT Committee) 
has expressed its concern about the 
high number of persons with disabilities 
deprived of their liberty in social, medical 
and psychiatric institutions without their 
free and informed consent – including 
through the use of solitary confinement, 
restraints and forced medication, which 
may amount to inhumane and degrading 
treatment – and about the absence of legal 
safeguards.108 The CAT Committee, while 
accepting the possibility of lawful involun-
tary committal and involuntary treatment, 
has recommended ensuring effective 
supervision and monitoring, appropriate 
legal safeguards, proper training for med-
ical and non-medical staff, and the use of 
de-institutionalization strategies and out-
patient and community-based services.109 
It has not adopted a consistent position 
on the provision by the person concerned 
of their free and informed consent to 
treatment and institutionalisation Inn the 
past, it has upheld a person's right to give 
or withhold their consent110 and has also 
allowed for third parties to provide it.111 

A similar approach is adopted by the 
Human Rights Committee (HRC), which 
recommended that States put in place com-
prehensive procedures for seeking consent 
for the administration of psychiatric treat-
ment. It recommends that States ensure 
that non-consensual psychiatric treatment 
may only be applied, if at all, in exceptional 
cases as a measure of last resort and when 
absolutely necessary to protect the health 

OVERVIEW OF RELEVANT STANDARDS
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or the life of the person concerned or to 
prevent injury to others (provided that the 
person concerned is unable to give consent) 
for the shortest possible time and under 
regular independent review. Procedures 
should guarantee effective access to judicial 
review of decisions relating to non-consen-
sual treatment, consistent with Arts 9 and 
14 of the Covenant, including by ensuring 
that relatives and any other legal represen-
tatives of patients are sufficiently informed 
about the procedure for requesting the 
termination of coercive treatment.112 On 
the other hand, the HRC recommended 
that measures be immediately adopted to 
abolish the use of enclosed restraint beds 
in psychiatric and related institutions, 
establish an independent monitoring and 
reporting system, and ensure that abuses 
are effectively investigated, prosecuted and 
sanctioned and that redress is provided to 
the victims and their families.113

In turn, the Subcommittee on Prevention 
of Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment (SPT) 
has focused its efforts on appropriate 
conditions, monitoring and periodic review, 
questioning only forced hospitalization or 
solitary confinement when not based on 
medical grounds.114

 
1.4. ALTERNATIVES 
AND PROBATION

1.4.1. EU STANDARDS

At the EU level, in its Recommendation in 
2013 on procedural safeguards, the Com-
mission stated that 

“Member States should take all steps to 
ensure that deprivation of liberty of vul-
nerable persons before their conviction is 
a measure of last resort, proportionate and 
taking place under conditions suited to the 
needs of the vulnerable person (…).”115

There are no additional EU standards specifi-
cally regulating alternatives to detention and 
probation of defendants and detainees with 
intellectual and/or psychosocial disabilities.

1.4.2. COUNCIL OF 
EUROPE STANDARDS

The ECtHR’s jurisprudence tackled the topic 
of alternatives, notably via the application 
of Art 5 (1)(e) ECHR, which was found to 
encompass a fully-fledged necessity and 
proportionality test. Part of the necessity 
test includes that other, less severe measures 
must be considered before detention can be 
applied.116 Hence, in its assessment under 
Art 5(1)(e) ECHR, the ECtHR also considers 
if the national system envisages alternative 
means and whether the authorities have 
considered them. The notion of “alterna-
tives” is broadly used. In certain instances, 
“alternative” means placing the applicant 
outside of penal facilities, for example in 
a civilian mental health facility, including 
psychiatric hospitals, psychiatric wings in 
civilian hospitals, mental health community 
centres and residential (care) homes.117

Examining the situation of the detainees 
with disabilities in Europe, the CoE Parlia-
mentary Assembly denounced “the tendency 
to imprison offenders rather than impose 
alternative sentences”.118 In a 2018 resolu-
tion it, thus, recommended: 

“to provide for and further develop the appli-
cation of adjusted sentences or alternatives 
to prison sentences, and systematically to 
consider non-custodial pretrial coercive 
measures or sentences, or compassionate 
release, for disabled persons whose circum-
stances could otherwise justify detention or 
imprisonment, depending on the nature and 
severity of their disability and the capacity 
of the custodial system to provide appro-
priate care, bearing in mind the principle 
of reasonable accommodation”.

The Council of Europe Committee of Min-
isters’ Recommendation (2004) contains 
only incidental provisions on alternatives to 
detention. According to Art 34(2):

“Courts should make sentencing decisions 
placement or treatment for mental disorder 
on the basis of valid and reliable standards of 
medical expertise, taking into consideration 
the need for persons with mental disorder 



36

to be treated in a place appropriate to their 
health needs. (…) The provision is without 
prejudice to the possibility, according to 
the law, for a court to impose psychiatric 
assessment and a psychiatric or psycho-
logical care programme as an alternative 
to imprisonment or to the delivery of a final 
decision”.119

Finally, the Council of Europe Committee of 
Ministers has also adopted a more targeted 
recommendation on community sanctions 
and measures120 and on probation121. 
Both recommendations reinstate a broad 
non-discrimination principle, including 
specific references to “physical or mental 
condition of the person under alternatives 
and probation” or “disability”, thereby imply-
ing that persons with an intellectual and/
or psychosocial impairment shall be given 
equal access to alternatives and probation. 
The recommendations, however, do not pro-
vide any additional guidance or procedural 
accommodation to ensure equal access to 
alternatives and probation for persons with 
intellectual and/or psychosocial disabilities.

1.4.3. UN STANDARDS

At the UN level, the UNCRPD and its Com-
mittee are silent on alternatives to detention 
but limit themselves to referring to certain 
diversion mechanisms. In its Guidelines on 
Art 14, the UNCRPD Committee outlined 
first that 

“…deprivation of liberty in criminal proceed-
ings should apply only as a matter of last 
resort and when other diversion programmes, 
including restorative justice, are insufficient 
to deter future crime”; and second that 
“diversion programmes must not involve a 
transfer to mental health commitment re-
gimes or require an individual to participate in 
mental health services; such services should 
be provided on the basis of the individual’s 
free and informed consent.”122

According to the UNCRPD Committee, not 
only is any form of deprivation of liberty 
based on disability prohibited but also any 
court-ordered mental health commitment 
regimes and non-consensual mental health 

treatments are. The UNCRPD Committee 
recommended to: 

“eliminate security measures that mandate 
medical and psychiatric inpatient treatment 
and promote alternatives that comply with 
Arts 14 and 19 of the Convention”, thereby 
connecting the right to liberty and security 
with another important Art of the Conven-
tion concerning the ‘living independently 
and being included in the community’.123 

Art 19 UNCRPD is defined as “one of the 
most important rights in the United Nations 
Convention on the Rights of People with 
Disabilities (CRPD), since choice, freedom, 
and inclusion are considered as prerequisites 
for exercising  all other rights.” 

Civil society actors maintained that “diver-
sions from the criminal process to coercive 
mental health treatment are not procedural 
accommodations but rather violations of the 
right to access to justice on an equal basis 
with others.” Nonetheless, they conceded that 
“as a minimum requirement, if such diversion 
mechanisms are in place and some “special 
care measures” are applied, they must guaran-
tee the same level of respect for due process 
as would be available in a normal criminal trial. 
In other words, persons with disabilities con-
sidered to lack “cognitive or mental capacity” 
must be ensured the same substantive and 
procedural guarantees as others in the context 
of criminal proceedings”.124

The UNCRPD Committee issued several 
recommendations on the topics of deinsti-
tutionalization. Strictly speaking deinstitu-
tionalization policies concern civil involuntary 
commitment measures. However, looking at 
national practices more closely, one realises 
that often the only reason why persons who 
have been declared not criminally responsible 
and subjected to security measures remain 
in custody is the lack of alternatives in the 
community. Hence, deinstitutionalization 
policies may also be relevant for the criminal 
justice system.125

On the specific concept of probation, no 
recommendations by the UNCRPD could be 
found. 

OVERVIEW OF RELEVANT STANDARDS
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The 2020 UN International Principles and 
Guidelines on Access to Justice for Persons 
with Disabilities recommend to:

“establish or support alternative justice mech-
anisms, such as restorative justice, alternative 
dispute resolution mechanisms, and cultural 
and social forms and forums of justice, that 
are available to persons with disabilities on an 
equal basis with others, without regard for any 
construct of capacity to participate”. 

In September 2022, the OHCHR and WHO 
issued a Call for inputs on a “Draft guidance 
on Mental Health, Human Rights, and 
Legislation”.126 The draft guidance covers 
the topic of diversion too, recognising that 
“many countries have adopted legislation 
that diverts offenders with mental health 
conditions and psychosocial disabilities from 
the traditional criminal system pathway to the 
mental health system. …The rationale behind 
this is to reduce incarceration rates, as well as 
the likelihood of criminal recidivism.”

The draft guidance reports “increasing 
concern among human rights and disability 
advocates that such diversion programs fail 
to address the underlying structural inequal-
ities leading to criminalization (i.e., stigma, 
ableism, racism, poverty, lack of community 
support, etc.) and often resort to medicalised 
approaches and coercive practices that are 
contrary to their human rights. People may 
stay out of prison but are still subjected to 
control and coercion, such as community 
treatment orders. Indeed, in many diversion 
schemes, if individuals do not comply with 
the treatment orders imposed, they may 
return to the criminal justice system.”127 

The draft guidance suggests that diversion 
programmes are considered an integral part 
of broader efforts to adopt anti-carceral 
strategies and legislation should ensure that 
diversion programmes:

• “are used only when there is sufficient 
evidence that the individual committed the 
alleged offence (i.e., there are reasonable 
grounds, based on the available evidence, 
to believe the individual committed the 
alleged offence);

• are provided on a free and voluntary basis, 
based on adequate information about 
the nature, content and duration of the 
programme;

• are oriented towards the provision of per-
son-centred and rights-based community 
support and restorative justice; and

• do not entail coercive mental healthcare or 
social control.”128

Moreover, the draft guidelines also touch 
upon the issue of deinstitutionalization, giv-
ing concrete guidance on how to effectively 
implement it:129

• The creation of new asylums, psychiatric 
hospitals, neuropsychiatric hospitals or mon-
ovalent institutions, social care institutions, 
public or private, is prohibited. 

• The health authority, in coordination with 
other relevant sectors and service users, 
shall implement a policy for the deinstitu-
tionalization of persons placed in all kinds 
of institutions, including the adoption of 
a plan of action with clear timelines and 
responsibilities, concrete benchmarks and 
an adequate budget, a moratorium on 
new admissions and the development of 
adequate community support. 

• Existing institutions must shift their opera-
tions to restore the autonomy and choice 
of residents and ensure the objectives and 
principles of person-centred and rights-
based, community-based mental health until 
their definitive replacement.

• Every health or related social facility with 
long-term inpatient residents shall create 
a deinstitutionalization committee, with 
representation of service users. 

• Mental health systems shall collect informa-
tion from mental health and related social 
care services that have either an inpatient 
psychiatric unit or emergency department 
receiving service users with mental health 
conditions and psychosocial disabilities.
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02. IMPLEMENTATION 
UNDER NATIONAL LAW

2.1 GENERAL CHALLENGES

2.1.1. INCONSISTENCIES 
BETWEEN STANDARDS

Throughout the project, it has become 
apparent that not only is there a chasm be-
tween fundamental rights standards versus 
their implementation in practice in the six 
partner countries, but there are also signif-
icant discrepancies between international 
standards on defendants and detainees with 
intellectual and/or psychosocial disabilities. 

Most notably, the UNCRPD is very clear 
on the right to access to justice at an equal 
basis with others, especially Arts 12, 13, 
and 14, which together establish a new 
paradigm of ‘universal legal capacity’ that 
cannot be limited on grounds of disability or 
mental incapacity. It is clear from concluding 
observations on Art 14 of the UNCRPD 
Committee that it unequivocally rejects 
“special defences” or “special tracks” in 
criminal proceedings, such as substituted 
decision-making regimes and the denial 
of legal capacity, unfitness to stand trial 
and exclusion of a person with a disability 
from judicial processes, and declaration 
of a person as ‘non-liable’ or ‘of unsound 
mind’. Instead, according to the UNCRPD 
Committee, access to justice on an equal 
basis means that persons with disabilities 
who have committed a crime should be tried 
under the ordinary criminal procedure with 
suitable procedural accommodations (see 
Section 1.)

This approach is contrasted by standards 
developed at the CoE and EU levels (see 
Section 1), both of which do not fundamen-
tally oppose ‘special tracks’ in criminal pro-
ceedings for people with disabilities and do 
not challenge concepts/assessments such as 
‘fitness to stand trial’, ‘criminal responsibility’ 
and ‘legal capacity’. These bodies do foresee 

the possibility of proceedings for people with 
intellectual and/or psychosocial disabilities 
outside of the ‘ordinary’ proceedings but also 
envision additional procedural safeguards 
and accommodations.

Similarly there is a discrepancy between the 
approaches concerning the right of liberty. 
According to the UNCRPD Committee, 
‘Article 14(1)(b) prohibits the deprivation of 
liberty on the basis of actual or perceived 
impairment even if additional factors or 
criteria are also used to justify the deprivation 
of liberty’.” In this context, the UNCRPD 
Committee recommended the repealing of 
security measures as well as transfers to 
mental health commitment regimes requiring 
an individual to participate in mental health 
services without their free and informed 
consent (see Section 1.2.3). The ECtHR, 
on the other hand, allows for a deprivation 
of liberty based on disability under certain 
pre-conditions. In its jurisprudence regarding 
Art 5 (1)(e) ECHR, the ECtHR has stressed 
the need to accompany any such placement 
by efficient and consistent therapy measures 
in order not to deprive the individuals 
in question of a prospect of release (see 
Section 1.2.2).130

The findings of the research show that 
partner countries lean towards following the 
ECtHR standards rather than the UNCRPD 
standards. This is due to different reasons, 
including the fact that the ECtHR mandate 
and jurisprudence are better known among 
EU countries. Additionally, there is a lack 
of clear guidance on how to implement 
UNCRPD standards. This was also pointed 
out by various experts in the framework of 
the consultations conducted throughout the 
project. Moreover, various reports from the 
CoE point to the conclusion that “prisons 
are bad for mental health”, they are used as 
“dumping grounds for people with mental 
disorders” and that “people with mental 
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disorders are exposed to stigma and discrim-
ination in prisons”.131 Hence, the assumption 
in Europe is that specialised mental health 
facilities under the egis of health ministries 
focusing on the treatment of persons with 
disabilities are more suitable places of 
detention for persons with intellectual and/
or psychosocial disabilities.

2.1.2. LACK OF DATA

One general issue throughout the research 
has been a lack of data. States do not collect 
specific data on persons with intellectual 
and/or psychosocial disabilities within the 
criminal justice system, which makes the 
assessment of their situation difficult. In 
federal states, for instance, if data is col-
lected, it is usually done at the state level 
and not at the federal level. As a result, the 
situation of defendants and detainees with 
intellectual and/or psychosocial disabilities, 
particularly the challenges they face when 
in contact with the criminal justice system, 
largely remains opaque. Moreover, justice 
practitioners working with defendants and 
detainees with intellectual and/or psycho-
social disabilities are often not aware of the 
applicable legal framework and available 
options at the national level, especially with 
regard to non-custodial measures. 

While some countries (e.g., Austria, Bulgaria 
and Slovenia) collect and publish data on 
all persons with intellectual and/or psy-
chosocial disabilities who are subjected to 
security measures/compulsory treatment, 
in Germany, official data is not updated 
regularly and the last statistics are from 
2013/2014, including only some federal 
states. Other countries like Italy do not col-
lect any data, which makes it very difficult to 
properly assess and analyse the situation of 
persons concerned, respond to their needs 
and provide proper support.

2.1.3. DISCRIMINATORY TERMIN- 
OLOGY, STIGMA AND DEFINITIONS

National criminal legislations have not yet 
adopted terminology that seem to be compli-
ant with the UNCRPD nor have they applied 
the human rights model of disability, opting 

instead for the medical model. Legislation 
in the partner countries uses discriminatory 
terminology. The Austrian criminal laws 
refer to “mental disorders” in the context of 
security measures, Italian legislation talks 
about “psychic stress” and the Bulgarian 
Criminal Code uses “mental retardation” 
or long-term or temporary “mental disor-
der”. The Lithuanian law conveys “mental 
deficiencies” with a special procedural legal 
meaning for such conditions “due to which 
the suspect or accused person supposedly 
cannot exercise their rights to defence 
independently”. Many of the terms used 
contrary to the social model and the human 
rights approach conveyed in the UNCRPD 
provide a negative connotation, supporting 
a stigma that defendants and detainees with 
intellectual and/or psychosocial disabilities 
often face, also causing them emotional 
distress. 

Furthermore, national legislations of the 
partner countries focus on the medical 
model of disability in the context of criminal 
proceedings. They do not apply the human 
rights approach, recognizing the intrinsic 
value of every person for their own end 
“rather than focusing on a lack of overall 
capabilities as measured against a functional 
baseline”.

At the same time, the project revealed 
that the breadth of terminology, particu-
larly when it comes to “intellectual and/or 
psychosocial disabilities” and the lack of a 
unified definition of the term has proven 
challenging. 

 
2.1.4. RECOMMENDATIONS

• Raise awareness on the various interna-
tional human rights standards relevant and 
applicable for defendants and detainees 
with intellectual and/or psychosocial 
disabilities, including particularly the 
UNCRPD.

• Harmonise international and regional 
standards and increase dialogue between 
international actors with a view to come to 
a consensus on the way forward.

IMPLEMENTATION UNDER NATIONAL LAW
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• Enhance the collection of systematic and 
disaggregated data in the criminal justice 
system on suspects, accused, detained, 
and sentenced persons with intellectual 
and/or psychosocial disabilities to ensure 
a more comprehensive understanding of 
their involvement in criminal proceedings.

• Consider the establishment of databases 
on facilities where persons with intellec-
tual and/or psychosocial disabilities can 
be accommodated to improve visibility 
towards relevant actors and facilitate 
information exchanges. 

• Amend national legislation to correspond 
to the (wording of the) UNCRPD in gen-
eral and abolish discriminatory language/
terminology in (criminal) legislation.

2.2. LEGAL CAPACITY, 
CRIMINAL RESPONSIBILITY 
AND ACCESS TO JUSTICE

As was already pointed out above, the 
UNCRPD, especially Art 12 (together with 
13 and 14) establishes a new paradigm of 
‘universal legal capacity’ that cannot be 
limited on grounds of disability or mental 
incapacity.132 According to the UNCRPD 
Committee, persons with disabilities must 
be able to stand trial on an equal basis (see 
Section 1.1.3). In order to stand trial, legal 
capacity is a prerequisite and determinations 
about criminal legal capacity are very often 
decisive for the effective participation of de-
fendants and detainees in their proceedings. 

The research has shown that in national 
legislations of EU Member States, intellectual 
and/or psychosocial disabilities (often “mental 
health conditions”) of defendants have a sig-
nificant bearing on the criminal proceedings 
through finding that the disability diminishes 
their legal capacity. All partner countries’ 
legal systems contain a “presumption of 
criminal legal capacity”. An assessment of 
the criminal legal capacity is only conducted 
in cases in which there is reasonable doubt. 
Some experts in Lithuania mentioned that 
within the past years, there was a trend of 
heightened thresholds for “criminal irre-
sponsibility”; a lack of criminal legal capacity 

is becoming more rare, which is mainly due 
to psychiatrists applying higher standards for 
the requirement of “irresponsibility”. 

Some partner countries (Austria, Germany 
and Italy) link the criminal legal capacity to a 
form of “mental disability”, “mental disorder” 
or a “mental health condition”. Slovenia, on 
the other hand, simply refers to circum-
stances that exclude criminal responsibility 
without explicitly including any reference to 
a disability. 

Under Lithuanian law, a person shall be 
considered legally incapacitated when, at 
the time of commission of an act forbidden 
under the Criminal Code, they were unable 
to appreciate the dangerous nature of 
the act or to control their behaviour as 
a result of a mental health condition.133 
Under German legislation, a person shall 
be deemed to act without guilt, who at the 
time of the commission of the offence, is 
incapable of appreciating the unlawfulness 
of their actions … due to their pathological 
mental disorder, a profound disturbance of 
consciousness or intellectual disability or any 
other serious mental disorder”.134 Similarly, 
the Bulgarian law states that “criminal re-
sponsibility is excluded when a person was in 
a state of mental incompetence at the time 
of committing the offence; that is, when due 
to mental retardation, an enduring mental 
disability or a temporary mental disorder he/
she was unable to understand the nature or 
consequences of his/her actions or was not 
able to manage his/her actions.”135

The negation of criminal legal capacity may 
specifically impact the exercise of certain 
criminal procedural rights, the outcome 
of the criminal proceeding, as well as the 
application of measures of deprivation of 
liberty or treatment while in detention. In 
the majority of national systems examined, 
the confirmation that a lack of criminal 
responsibility is connected to a disability 
constitutes a decisive element for the 
basis of “special proceedings” in the crim-
inal justice context, leading  to security 
measures/compulsory treatment/forensic 
psychiatric detention/preventive custodial 
measures (see Section 2.5). Only if the 
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person concerned has been determined 
not to have criminal legal capacity and is 
thus found without criminal responsibility, 
will these “special proceedings” be applied. 
Otherwise, the person will be subjected to 
ordinary criminal proceedings.

Although declaring a defendant not crimi-
nally responsible may result in their acquit-
tal (e.g., in Portugal and Czech Republic), 
the national legislation may nevertheless 
order a custodial measure (i.e., an alter-
native measure to criminal penalties with 
preventive purposes) involving admission to 
a forensic facility or mandatory community 
treatment. The criterion of ‘dangerousness’ 
is often used to assess the need for imposi-
tion of these measures (see Section 2.5.1). 
The determination of criminal responsibility 
is done based on expert opinions, which 
assess the situation and condition of the 
person concerned (see Section 2.3). In prac-
tice, people subjected to security measures 
can spend longer periods of deprivation of 
liberty than those who were found guilty 
of the same alleged crimes, sometimes for 
indefinite periods (see Section 2.5.4). 

As noted by Tina Minkowitz, “Acquittal of 
a criminal offense based on an adjudication 
of mental incapacity, or declaration that a 
person cannot be held criminally account-
able on account of disability or of mental 
incapacity, is problematic in light of the 
recognition that persons with disabilities are 
equal to others before and under the law.”136

In fact, in Germany, persons who are sub-
jected to these proceedings and are found 
not criminally responsible are acquitted of 
their criminal offence. However, they can 
be subjected to custodial measures for 
an indeterminate period of time due to 
their disability and “dangerousness”.137In 
Austria, persons who are found not 
criminally responsible are not formally 
acquitted. Instead, consequently they may 
be subjected to custodial measures due to 
their disability and “dangerousness” for an 
indefinite period of time.138 

In Germany and Austria, there are addi-
tionally other forms of deprivation of liberty 

in place for persons with intellectual and/
or psychosocial disabilities who are found 
criminally responsible. In Germany, persons 
may be subjected to preventive detention 
as a “continuation of the correctional 
system” (see Section 2.5.3.2). 

Some partner countries (Germany, Italy, 
and Slovenia) foresee the possibility of 
diminished responsibility/partial criminal 
responsibility, in which case responsibility 
is not excluded as a whole but considered as 
a mitigating factor. In both cases, the person 
may be subjected to a security measure. In 
this context, a concern was raised by experts 
from Germany. By trying to “prove” dimin-
ished responsibility to the court, a person 
may expose themselves to the possibility 
of ending up in unlimited confinement. In 
Austria, while the law does not explicitly 
provide for “partial or diminished criminal 
legal capacity”, the law also foresees a dimin-
ished ability to understand the wrongdoing 
as a mitigating factor. In this case however, 
the person concerned receives an “ordinary 
prison sentence”, and is not subjected to 
any other form of security measure or com-
pulsory treatment (see Section 2.5.2).139 In 
some countries (Austria, Bulgaria, Lithuania, 
and Slovenia), a defendant may be found 
not criminally responsible but the criminal 
proceedings may be discontinued if the 
requirements for the imposition of measures 
are not met. The defendant may have a 
disability or mental disorder which renders 
them not criminally responsible in the eyes 
of the court, but the specific requirements 
are not met – e.g., they are not considered 
to pose a danger to society – which would 
warrant the imposition of compulsory 
treatment. 

In Germany, discontinuation of the proceed-
ings is also possible when “there is no public 
interest in prosecution” or “if obligations/in-
structions are fulfilled.” Proceedings may also 
be discontinued without a conviction but on 
the basis of the imposition of community 
service, other therapy (e.g., psychotherapy) 
or reparations. Some countries also provide 
for the possibility to apply other measures 
instead of pursuing criminal proceedings (see 
Section 2.7).

IMPLEMENTATION UNDER NATIONAL LAW
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2.3. ASSESSMENT 
OF DISABILITY

2.3.1. MECHANISMS TO 
IDENTIFY DISABILITIES

Both in the framework of national as well 
as regional consultations, experts from the 
partner countries and other EU Member 
States (including Portugal, Czech Republic, 
Hungary and Ireland) have reported that 
the identification and recognition of an 
intellectual and/or psychosocial disability 
often poses the biggest challenge. Only with 
this identification, necessary safeguards can 
be applied and accommodations found. 

Whenever disabilities are not identified, per-
sons concerned are declined the opportunity 
of receiving the necessary support in order 
to allow them equal access to justice with 
others. However, the research revealed that 
the mechanisms to identify common indica-
tors for potential disabilities are not sufficient, 
preventing authorities from recognizing 
disabilities in time. 

Bulgarian law fails to require adequate mech-
anisms to relay information on certain signs of 
potential vulnerabilities of a criminal suspect 
which may trigger additional support and 
care or assessment.140 However, it provides 
that in the course of criminal proceedings, 
a medical assessment is mandatory after 
indictment when there is evidence that 
the accused person may be incompetent 
or when the accused person’s physical 
and/or mental condition prevents him/her 
from comprehending factual information 
pertaining to the case or from providing a 
reasonable explanation of facts relating to the 
case.141 In some countries, including Slovenia 
and Austria, judicial authorities may order a 
psychiatric assessment in case of suspicions 
regarding the criminal legal capacity of the 
person concerned or in case of doubts, of 
the fitness to stand trial. If these suspicions 
already occur during the investigation phase, 
the prosecutor will request an expert opinion; 
if the indications are perceived later, the 
expert opinion will be requested during the 
trial. There are no assessment mechanisms 
available that may prompt the ordering of the 

expert opinion. This can lead to a person with 
a disability being overlooked if there are no 
“clear” indicators.

In Italy, research shows that judges do not 
always seem inclined to ask for an expert 
opinion. Usually, expert opinions are only 
requested if there already is a medical record/
or if the person concerned is already in the 
health services. Therefore, it is sometimes 
perceived as “luck” to be subjected to pre-trial 
detention, as the accused could receive a 
diagnosis that can be introduced into the 
criminal proceedings. As a consequence, 
persons with intellectual and/or psychoso-
cial disabilities very rarely receive adequate 
support during proceedings.142 

In Lithuania, assessments are only ordered 
if there is a doubt about a person’s ability 
to appreciate the danger of the crime or a 
mental health condition is suspected. The 
precondition for an assessment is that there 
is sufficient evidence to show that the person 
has committed an act prohibited by criminal 
law.143

On the other hand, a lawyer from Germany 
argued in the consultation workshop that 
assessment as it currently exists (i.e., to 
assess whether the application of special 
proceedings potentially leading to security 
measures or compulsory treatment should 
be held) may in practice have “negative im-
plications” for the person concerned, as these 
proceedings may lead to the deprivation of 
liberty for an indefinite period. It was thus 
argued that lawyers, having the best interest 
of the person concerned in mind, may decide 
not to request such an assessment. Similarly, 
an Austrian judge noted that situations of 
vulnerability should of course be identified 
early on, but argued that assessments, as they 
are currently in place (to decide whether or 
not to apply special proceedings), may be 
better  avoided in the interest of the person 
concerned as these proceedings may lead to 
unlimited deprivation of liberty.
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2.3.2. AIM AND CONTENT 
OF EXPERT OPINIONS

In Bulgaria, the only goal of the forensic 
medical assessment is to determine whether 
or not the accused is criminally responsible 
and thus whether compulsory treatment is 
necessary. The necessity and consequent 
provision of support is not considered in 
the assessment. There are Guidelines by the 
Ministry of Healthcare144 determining the 
content of a forensic psychiatric assessment, 
including a recommendation to the court 
about the nature of the psychiatric hospital, 
an opinion to what extent the patient’s con-
dition requires temporary accommodation. 
In this case, the expert notifies the head of 
the psychiatric facility and the need for the 
compulsory treatment. Experts do not, how-
ever, take into account the circle of contacts 
of the person concerned. The assessment 
can be a forensic psychiatric assessment, a 
forensic psychological assessment or a com-
bined forensic psychiatric and psychological 
assessment. Forensic psychiatric assessment 
is ordered to determine the condition of a 
person if a bona fide doubt exists regarding 
the existence of a mental impairment. The 
assessment aims to determine whether or 
not the person was criminally responsible, as 
well as the fitness to stand trial, the fitness 
to serve a punishment and the need to apply 
compulsory treatment measures (and their 
type). Forensic psychological assessments 
are performed with the goal to provide infor-
mation about, among other things, the level 
of cognitive development of the defendant, 
their personality and intellectual abilities and 
how well these match the subject’s chrono-
logical age, communicative skills and other 
tasks defined by the authority who ordered 
the assessment. The forensic psychological 
assessment is usually performed in combi-
nation with a forensic psychiatric evaluation. 
The goal is not to lead to recommendations 
for appropriate measures to provide support. 
There is an official list of expert witnesses; 
however, other experts may also be requested 
to assess. Forensic psychiatric assessments 
of persons who are held in detention take 
place in health centres with dedicated wards 
for the treatment of criminal offenders. These 
assessments may not exceed 30 days, with a 

possibility to be extended for another 30 days. 
Outpatient forensic psychiatric assessments 
can be performed in a medical facility, at 
the investigative body, in court, in pre-trial 
detention or at home.

In Germany and Austria, a psychiatric expert is 
usually requested to assess the (partial) crimi-
nal legal capacity based on an intellectual and/
or psychosocial disability, the dangerousness 
and risk of commission of further acts, as well 
as the necessity of deprivation of liberty in 
forensic psychiatry or in preventive detention. 
The necessity and consequent provision of 
support for the person concerned in the pro-
ceedings is not considered in the assessment. 
The psychiatric expert is requested to provide 
an assessment before pre-trial detention and 
before a measure of correction and incapaci-
tation is ordered/continued/terminated.145 In 
Austria, if no psychiatric expert is available 
(within a reasonable time), an expert witness 
from the field of clinical psychology may be 
requested.146

In Slovenia, the expert opinion shall deter-
mine the criminal legal capacity as well as the 
fitness to stand trial. A psychiatric expert is 
requested to conduct the assessment. If the 
psychiatric expert identifies an intellectual 
and/or psychosocial disability, they should 
include the nature, type, degree and duration 
of the “mental condition” and evaluate how 
this condition affected the accountability, 
how it still affects the behaviour of the 
person and whether the accused person is 
as a consequence unfit to stand trial. Clinical 
psychologists are not included. Assessments 
of persons who are subject to proceedings 
for the application of security measures are 
carried out in forensic psychiatric units of the 
health care institution.147

In Slovenia, the judicial authorities have to 
determine whether the defendant is capable 
of performing procedural acts, i.e., whether 
they are fit to stand trial. In order to do so, the 
judge may request a psychiatric assessment. If 
there are already indicators during the criminal 
investigation, the investigating judge may 
order the assessment. The motion to order a 
psychiatric examination can also be made by 
the defence or the prosecution. 
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In Italy, expert witnesses are ordered with the 
aim of assessing the nature and seriousness 
of a disability with a view to its relevance to 
security concerns in the community. The 
expert opinion appears to be “sentence ori-
ented” and does not focus on the treatment 
options or the pressure and stress for the 
person concerned that may be connected 
with a trial. The experts do not propose 
possible safeguards during proceedings (e.g. 
breaks, psychological support, etc.) even 
in case of obvious difficulties of following 
the proceedings/trial.148 The judge or the 
prosecutor may request an expert opinion. 
Additionally, the accused or their representa-
tive may request an expert opinion. However, 
the accused is very often not able to afford 
the expert witness. While this should be 
covered by legal aid, experts consulted in 
the framework of the project noted that 
expert witnesses rarely accept payment in 
instalments. This is common practice in legal 
aid procedures (over a period of up to 4 years) 
and can consequently make it difficult – if not 
impossible – to find expert witnesses who 
accept payment via legal aid.

In Lithuania, the Law on Forensic Examina-
tion provides a clear list of tasks and aims 
of the forensic psychiatric examination, 
including the mental state of the accused 
to determine their ability to understand the 
essence of their actions at the time of the 
offence, their dangerousness due to the 
mental health condition and recommenda-
tions on the use of a type of compulsory 
medical treatment. Forensic psychiatric as 
well as forensic psychological experts can 
be requested to conduct an assessment. 
The person concerned may be held there 
until the submission of the expert report 
to the prosecutor or the court. Outpatient 
examinations are also possible. One of the 
major challenges is the potentially long 
waiting time for the forensic psychiatric 
examination. 

In Lithuania, the pre-trial judge or the court 
must order a forensic psychiatric examina-
tion. During the investigation, the order will 
be upon request of the prosecution.

2.3.3. QUALITY OF EXPERT 
OPINIONS AND ASSESSMENT

One of the main issues raised by many 
experts in national as well as regional con-
sultations throughout the project was the 
low quality of expert opinions and the lack 
of quality reviews of the experts’ work and 
knowledge. In Bulgaria, interviewed experts 
shared their concern on the quality of expert 
opinions. Judges interviewed in the context 
of the projects shared that some expert 
witnesses produce assessments that are not 
reasoned and carried out in haste, including 
sometimes wrong data and limited to a half 
page assessment without any additional 
information or discussion on medical records 
of the individual.149 In Bulgaria, there are 
currently no legislative or other measures in 
place to assess and guarantee the quality of 
the expert witnesses’ work. While there are 
formal educational requirements, there is no 
effective evaluation of their knowledge. In 
practice, there are no safeguards for their in-
dependence (particularly from the appointing 
authority). In Lithuania, forensic psychiatric 
and forensic psychological experts have to 
undergo a screening of their professional 
qualifications every five years. The results of 
this review are submitted to the Ministry of 
Justice. Additionally, the Annual Activity Plan 
of the National Forensic Psychiatric Service 
foresees four in-service training events each 
year.150

At the same time, in some of the partner 
countries, concerns have been raised 
about the impartiality of the experts. In 
Germany, experts interviewed reported 
that expert opinions are often influenced 
by the institutions or the courts, who do 
not want to make any mistakes especially 
regarding leaves and releases, for fear of 
public denunciation. Experts tend to receive 
signals and understand tendencies of what 
“results” judges may wish for and prepare 
their opinions accordingly.151 In Slovenia too, 
judges usually have a good understanding 
of the “tendencies” of experts. Based on 
these, judges choose their appointment 
accordingly.152 
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Experts from Austria interviewed in the 
framework of the project heavily criticised 
the work of some expert witnesses, including 
both the examination as well as the written 
expert opinion. They recounted instances of 
persons being interviewed only for 10-15 
minutes. Instead of having a true case by 
case assessment and individual analysis, 
expert opinions appear to be a product of 
copy-paste. Experts have raised concern 
that some expert witnesses already have 
specific tendencies to confirm or deny the 
capacity to be found criminally responsible 
and the dangerousness.153 In Austria, the 
quality of experts and their work vary 
greatly. There are some experts that follow 
the guidance or direction of the judge or 
the prosecutor regarding the question of 
criminal responsibility and dangerousness.

Equally, in Slovenia, experts reported that 
interviews between expert witnesses and 
the accused are sometimes too short to 
provide a thorough assessment.154 Addi-
tionally, as the opinions are only based on 
the psychiatric evaluation, insights into the 
personality of the person concerned are 
missing. They could be included by opening 
the assessment to clinical psychologists, for 
example.

Closely connected to the lack of quality is the 
scarcity of experts. Two countries (Bulgaria 
and Austria) reported a scarcity of expert 
witnesses. In Bulgaria, there currently are 
only four forensic psychiatrist departments 
and only eight forensic psychiatrists in the 
whole country.

Both countries (Bulgaria and Austria) report 
that the low salaries are one of the major 
issues related to the scarcity of experts on 
the one hand, and the low quality of opinions 
on the other hand. In Austria, due to the 
scarcity of expert witnesses, the ones that 
are available usually write many opinions 
contemporarily, not giving them sufficient 
time for each individual case. Contrary to 
this, in Germany, experts are paid very 
well, which makes them more prone to 
follow the tendencies of the court and their 
expectations, as they wish to be requested 
and appointed again in the future.155  

Due to high salaries, there is no shortage 
of expert witnesses, but only very few can 
provide an appropriate level of quality. 
Usually, persons concerned are not the ones 
to select the expert witness.

2.3.4. CONSENT TO EXAMINATION

In some countries, like Slovenia, the law 
does not require consent to the examination 
by the person concerned. In Bulgaria, the 
person concerned can only be assessed if 
they agree to the examination. If the person 
does not consent, the medical authorities 
can request from the prosecutor or the 
court a written order and assistance for 
the outpatient assessment or temporary 
accommodation in a psychiatric hospital for 
an inpatient forensic psychiatric assessment, 
which results in a circumvention of consent. 
In Germany, if the person concerned does 
not talk to the expert or consent to the 
assessment, the expert can assess on the 
basis of the case file. Additionally, the expert 
witness can also use the main hearing and 
include some of the findings there in their 
expert opinions. The Austrian law foresees 
the mandatory examination by a psychiatrist 
in proceedings leading to security measures 
or preventive detention.156 If the person 
concerned after having been informed does 
not provide their consent, the psychiatrist 
may still observe them during the court 
hearing and provide an opinion based on 
the observations or based on the case file. 

2.3.5. HIGH VALUE OF EXPERT 
OPINIONS AND POSSIBILITY  
OF ADDITIONAL OPINIONS

The abovementioned grievances are of par-
ticular concern, as the expert opinions have a 
very high value and usually courts follow their 
assessments and recommendations. Whether 
or not a person is criminally responsible is 
usually a “legal question” which needs to 
be decided by the judge/court, but the 
arguments of experts often outweigh those 
of other parties, and usually courts follow 
their assessments and recommendations. 
The expert opinion is frequently decisive 
on whether security measures are imposed 
and it is very difficult for the defendant or 
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detainee to prove otherwise. In Slovenia, the 
expert opinion is the basis of the decision of 
the court about whether or not to impose 
security measures of compulsory psychiatric 
treatment in a medical institution. Equally, 
during review hearings, the person concerned 
may be given the opportunity to be heard and 
to explain their participation in therapy, for 
example, but this is often a matter of formality 
and lastly, only the expert opinion’s statement 
is taken into account. It is very difficult for 
the defendant or detainee to combat the 
opinion. As regards second or alternative 
opinions, reports show that it is generally 
difficult to request a second or alternative 
opinion. Even where second opinions are 
possible, their value may be different from 
the first.157 In Bulgaria, neither the defendant 
nor the court can appeal the forensic findings. 
Both parties can, however, request a second 
opinion should they disagree with the first. In 
this case, it is up to the receiving authority 
to decide whether or not to order another 
opinion.158

In Germany, persons concerned can request 
the commission of another expert opinion, or 
simply have another assessment on their own 
initiative. However, these assessments are 
usually not granted the same value and are 
regarded as biased submissions and do not 
have strong influence on the proceedings. The 
persons concerned have to cover the costs 
for these opinions, which poses difficulties in 
practice as they do not have the resources.159 
Similarly, in Austria, the person concerned 
can request an expert opinion themselves, 
but this does not have the same value as 
the court commissioned expert opinion and 
usually exceeds the financial resources of the 
person concerned. In Slovenia, the person 
concerned can request another expert if 
they argue on reasonable grounds that 
there are doubts regarding the correctness 
and competence of the expert. The court 
will then re-examine the first opinion. Only if 
the doubts cannot be resolved, the judge will 
request another expert opinion. To encourage 
the court to appoint a second expert, the 
person concerned sometimes hires an expert 
witness to challenge the first expert’s opinion. 
However, this requires financial resources 
that not all persons concerned can afford.160

In Lithuania, the person concerned can 
request further examination if they disagree 
with the expert’s report. However, in prac-
tice, the documentation is very complicated 
and difficult to understand.

 
2.3.6. CONCLUSIONS AND 
RECOMMENDATIONS

The existing assessment mechanisms do not 
correspond with the broad variety of needs 
that a person with a disability may have. 
Currently, there is a very strong (purely) 
medical approach to the assessment of the 
person concerned and their disability. Usu-
ally (forensic) psychiatrists are requested to 
conduct the assessment. At the same time, 
the aim of the assessment is purely focused 
on determining criminal legal capacity and 
sometimes fitness to stand trial. Consider-
ations regarding the need for support, or the 
persons’ ability to withstand the pressure 
of trials, are not part of the assessment. 
Psychologists are rarely included and other 
stakeholders or persons from the social 
environment of the person usually are not 
involved. 

Consent to the assessment and examination 
by an expert witness is usually required, 
however in some countries it can be cir-
cumvented by committal to a psychiatric 
institution, where consent is no longer 
necessary. Persons concerned usually do not 
have the possibility to choose the expert 
witness and additional or second opinions 
often do not have the same value as ap-
pointed expert witnesses. The scarcity of 
expert witnesses, influenced by low salaries, 
further exacerbates these challenges. The 
prevailing medical approach to assessments 
focuses primarily on determining criminal 
legal capacity, lacking consideration for 
support needs and the ability to withstand 
trial pressures. Overall, the lack of adequate 
mechanisms for early disability identification 
may result in the denial of necessary support 
for equal access to justice, emphasising the 
necessity for a more comprehensive and 
inclusive approach.
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Recommendations:

• Develop mechanisms to enable early recognition 
of intellectual and/or psychosocial disabilities 
by judges, prosecutors, legal aid, and others 
by setting up checklists and guidance at all 
stages of the criminal proceedings, including 
training opportunities for all actors involved. 
This includes ensuring that all professionals 
and actors involved are educated and trained 
to properly apply the UNCRPD standards.

• Establish a multidisciplinary approach in as-
sessments of intellectual and/or psychosocial 
disabilities. The assessment should move 
beyond the medical examination and instead 
focus on individual needs as opposed to  the 
disability or impairment that could influence 
the question of criminal responsibility. This will 
prevent any kind of stigmatisation because the 
individual assessment will look at social factors, 
environmenwt, and other factors. Besides psy-
chiatrists and psychologists, this multidisciplinary 
team should also include, for example, a social 
worker, who has a paramount role in making 
a thorough social study about the person and 
their life situation. 

• Provide clear and comprehensive quality stan-
dards for the assessment of the disability in order 
to ensure accuracy, transparency, and uniformity 
of the assessment. This should include clear 
guidelines concerning the examination of the 
person concerned as well as guidance on the 
written expert opinions. This will enable the 
judiciary to have a better understanding of the 
basis of the assessment.

• Develop review mechanisms to assess the quality 
of the work of expert witnesses and their inde-
pendence. This could also be accompanied by 
mandatory educational measures and seminars 
on new developments and quality standards.

• Ensure free and informed consent by the 
persons concerned for examinations by expert 
witnesses.

• Ensure that persons concerned have a say in 
the selection of expert witnesses.

• Ensure the right for the legal representation 
to be present during the meeting with the 
expert.

• Ensure the obligation to record the conver-
sation between the expert and the person 
concerned.

2.4. PROCEDURAL RIGHTS

2.4.1. ADEQUATE ACCOMMODATIONS 
IN ORDINARY PROCEEDINGS

Persons with intellectual and/or psychosocial 
disabilities who are accused or suspected of 
crimes are in a situation of particular vulnera-
bility. As was already laid out above, there are 
various standards that should ensure that their 
procedural rights are safeguarded. However, the 
research revealed that none of the partner coun-
tries have implemented the Recommendation 
2013.161 The practice in the partner countries 
shows that persons in situations of vulnerabil-
ity, including persons with intellectual and/or 
psychosocial disabilities, often do not have any 
procedural accommodations to support them 
in the complexities of criminal proceedings. The 
provision of adequate accommodations and 
support measures depend on the perception/
designation of a defendant as being in a situation 
of vulnerability; however, even in cases where a 
disability is detected, the ordinary proceedings 
usually do not foresee possibilities to provide 
support, such as mandatory representation, 
presence of a person of trust or the availability 
of easy to read documents (e.g., letter of rights) 
or other forms of support.

Research in Lithuania revealed that the national 
legislation does not include any kind of reference 
to “vulnerable person”. In Italy too, it was point-
ed out that there is a lack of attention towards 
persons with intellectual and/or psychosocial 
disabilities and particularly the unavailability 
of adequate support during the proceedings. 
Even in cases where difficulties are obvious, no 
measures are reasonably adapted.162

As a means of procedural accommodation, the 
Austrian Criminal Code of Procedure provides 
vulnerable persons, including persons with a 
“mental impairment or another comparable 
condition preventing with the possibility of 
legal aid.163 Not only can the person concerned 
request a legal aid lawyer in case of intellectual 
and/or psychosocial disabilities, but the judge 
should, if they identify a vulnerability, also re-
quest a legal aid lawyer. Nonetheless, experts 
have pointed out that ordinary proceedings do 
not foresee any provisions that would provide 
persons concerned with additional procedural 
accommodations. 
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2.4.2. FITNESS TO STAND TRIAL, 
RIGHT TO BE HEARD AND TRIAL 
IN ABSENTIA

Fitness to stand trial usually refers to the 
defendant’s mental condition at the time 
of the criminal proceedings and whether 
any such condition impacts their ability 
to understand the nature or object of the 
proceedings, understand the possible conse-
quences of the proceedings or communicate 
with counsel. This may have implications on 
support mechanisms, legal representation/
guardianship and the right to be heard.

While German law dictates that defendants 
must be competent to stand trial, the Ger-
man Code of Criminal Procedure does not 
foresee a definition of the ability to stand 
trial.164 Case law provides some guidance 
as to the understanding: the person must 
be able to follow the trial mentally and par-
ticipate actively. They must also be able to 
withstand psychophysical stress. There are 
no regulations in place to support or assist 
persons with intellectual and/or psychoso-
cial disabilities.165 Trials can only be held in 
the presence of the defendants with very 
few exceptions.166 

In Austria, the court has to assess whether 
the person is fit to stand trial, i.e., the ability to 
follow the proceedings, express themselves 
and exercise their rights effectively.167 Lack 
of fitness to stand trial may lead to the nullity 
of the proceedings. If the court finds the 
person unable to stand trial, the proceedings 
will be discontinued. This does not however 
lead to the formal conclusion of proceedings 
or an acquittal. Instead, the continuation 
shall be reassessed on a regular basis. In 
proceedings leading to security measures, 
however, the proceedings shall not be 
discontinued, but instead the court must 
include the legal representative/guardian. 
In Slovenia, suspension may be ordered (in 
ordinary proceedings) if the person was not 
fit to stand trial due to “mental illness” that 
emerged after the commission of the crim-
inal act, but at the time of the commission, 
the person had full criminal legal capacity 
and thus was declared criminally responsible. 
With the security measures proceedings 

however, the circumstances that caused 
the denial of criminal responsibility were 
present already at the commission of the 
act, and conditions for security measures 
were fulfilled.

In Lithuania, fitness to stand trial is under-
stood as the ability to exercise individual 
rights and legitimate interests in the courts 
of the legal proceedings, such as the exercise 
of the right to participate in the criminal 
proceedings, the rights of a defence. In 
determining fitness to stand trial, a person’s 
mental state is assessed in the past, present 
and future perspective.168 Suspects and 
accused persons have the right to have a 
legal representative to participate in the 
proceedings and defend their interests if 
they have been declared unfit to stand trial.

In Bulgaria and Slovenia, the presence of 
the person concerned is not mandatory 
if their health condition does not allow it. 
In Slovenia, however, if a person cannot 
be heard during the proceedings, they are 
presumed to be objecting to the imposition 
of security measures. Similarly, in Austria, 
following the latest reform, hearings can no 
longer be held in the absence of the person 
concerned. If the person concerned cannot 
participate, the hearing has to be postponed. 
The presence of the person concerned 
cannot be replaced by the presence of their 
defence attorney or legal guardian. The court 
can also no longer refrain from questioning 
the person concerned; they have to be given 
the possibility to be heard.169

2.4.3. ACCESS TO A LAWYER 
AND RIGHT TO A DEFENCE

The right to access to a lawyer is a funda-
mental principle in criminal proceedings 
(see Section 1.1.). In proceedings leading to 
security measures or custodial measures, 
additional provisions regarding the defence 
lawyers must be in place, sometimes grant-
ing the defence lawyers with additional 
rights (which are intended to additionally 
safeguard the defendants’ rights). 

In Lithuania, once proceedings for compul-
sory measures are initiated, persons with an 
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intellectual and/or psychosocial disability are 
considered not to be able to exercise their 
rights of defence. In Austria, Lithuania and 
Slovenia, the person concerned has to be 
represented by a defence attorney throughout 
the entire proceedings leading to security 
measures. In Bulgaria, a public defender is 
appointed and legal defence is appointed in all 
cases where persons with an intellectual and/
or psychosocial disability are accused. How-
ever, representation by a defence attorney is 
mandatory only in specific cases (equally as for 
persons without any disability).170 

In Austria, Lithuania and Bulgaria the 
participation of the defence attorney of the 
person concerned is mandatory during the trial 
(leading to security measures or compulsory 
treatment). In Bulgaria, however, the defence 
attorney is appointed only after the person is 
accused of a criminal offence and the person 
has been estimated to have an intellectual and/
or psychosocial disability which prevents them 
from legally defending themselves. However, 
if the person’s disability is not estimated or is 
not estimated as such, which prevents them 
from legally defending themselves, the person 
might still not have the right to mandatory legal 
defence during the trial. In Germany, legal 
guardians can also take on representation in 
criminal proceedings. In Austria, the defence 
lawyer may take on the responsibilities of the 
legal guardian, but not vice versa. 

In Austria, the defence attorney can file mo-
tions against the will of the person concerned 
(if they are found not criminally responsible) 
if it is in their best interest.171 In Lithuania, 
persons who are found not criminally respon-
sible cannot  question witnesses or refute 
evidence. Their role becomes passive. They 
also cannot exercise their right to a defence 
independently. In Lithuania, the court and 
prosecution is not obliged to accept the waiver 
of a defence counsel by a person who seems 
not capable of exercising their own right to 
a defence based on an intellectual and/or 
psychosocial disability.172 Equally, the court is 
not obliged to inform the person concerned 
of the referral of the case for compulsory 
measures. However, the person concerned 
may still participate in the proceedings, have 
a defence counsel and appeal against the order 

for imposition of compulsory measures. In 
Slovenia, representation is mandatory if the 
person concerned is unable to defend them-
selves.  However, it seems that cases where 
such grounds for mandatory defence for 
persons with psychosocial and/or intellectual 
disabilities are rarely recognised in practice. 

2.4.4. SPECIAL PROCEEDINGS 
FOR COMPULSORY TREATMENT/
SECURITY MEASURES

While some of these national systems ap-
pear or pretend to be protective, they can in 
practice lead to the contrary by denying the 
enjoyment of procedural rights in respect 
of legal capacity, access to justice, the 
effective participation of defendants with 
intellectual and/or psychosocial disabilities 
in their own proceedings, presumption of 
innocence, the principle of no punishment 
without guilt, the right to testify, the right 
to refute evidence, the right to attend 
hearings, the right to complain, procedural 
accommodations, and access to lawyers. 

All partner countries foresee specific pro-
cedural provisions in the national criminal 
justice systems for persons with intellectual 
and/or psychosocial disabilities. These pro-
ceedings may also lead to different forms of 
deprivation of liberty (see Section 2.5). The 
person concerned does not have the option 
to “opt” for regular criminal proceedings; 
this choice is taken by the investigative 
body or the courts. In Austria, this system 
provides additional procedural accommo-
dations for persons with intellectual and/
or psychosocial disabilities who are in 
proceedings for compulsory measures.173 
These may include provisions regarding 
the composition of the court or procedural 
guarantees of the person concerned (e.g., 
mandatory representation by a defence 
lawyer and the presence of the defence 
lawyer, an expert and the person concerned 
throughout the hearing). 

In other cases, however, the application of 
compulsory treatment may lead to a circum-
vention of general procedural safeguards. 
In Lithuania, for example, once a person is 
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found to be without criminal legal capacity, 
they cannot take part in any proceedings. 
That is, the person may not be questioned, 
may not be shown persons, objects or 
photographs for identification, and so on. 
This person may only be subjected to such 
procedural steps in which their role would be 
passive. For example, such a person may be 
shown to a victim to be identified.174

In Bulgaria, procedural rights are only 
guaranteed once pre-trial proceedings have 
been initiated and the person concerned is 
accused. However, very often, persons with 
intellectual and/or psychosocial disabilities 
are not indicted/accused and thus not pro-
vided with their procedural rights. Instead 
of a formal indictment, the prosecution 
may propose to adopt compulsory medical 
measures. In this case, the person concerned 
is not notified of the criminal procedure 
initiated against them; they are not given 
access to a lawyer and have no recourse 
to judicial remedies against the findings of 
law or fact. While the CJEU found that the 
concept of ‘criminal proceedings’ also covers 
proceedings for committal to a psychiatric 
hospital which, although do not lead to a 
‘sentence’ in the strict sense, nevertheless 
result in a measure involving a deprivation 
of liberty, provided that such a measure is 
justified not only on therapeutic grounds but 
also on safety grounds.175 However, since 
the judgement of the EU’s highest court, 
according to research and the national 
experts, no change in law or practice was 
detected in Bulgaria.

In many cases, states argue that these 
proceedings are means to support the de-
fendant, who otherwise would not be able to 
effectively participate, as was argued by the 
Australian government in the case of Noble 
v. Australia (See Section 1.1.3.). 

2.4.5. CONCLUSIONS AND 
RECOMMENDATIONS

The research conducted in the framework 
of the project showed that the national 
systems often do not foresee sufficient 
support for defendants and detainees with 
intellectual and/or psychosocial disabilities 
in their criminal proceedings. Relevant 
provisions foreseen in the 2013 Recom-
mendation have not been implemented 
into national law. Ordinary proceedings are 
often not equipped to respond to needs 
of persons concerned (i.e., appropriate 
ways of ensuring participation, such as a 
modified “letter of rights” or inclusion of 
additional persons to provide support). In 
some jurisdictions, trials may be held in 
absentia if the person concerned is pre-
sumed “unfit to stand trial”, thus effectively 
excluding them.

At the same time, the special proceedings 
foreseen under national law, leading to 
other forms of deprivation of liberty, The 
research conducted in the framework 
of the project showed that the national 
systems often do not foresee sufficient 
support for defendants and detainees with 
intellectual and/or psychosocial disabilities 
in their criminal proceedings. Relevant 
provisions foreseen in the 2013 Recom-
mendation have not been implemented 
into national law. Ordinary proceedings are 
often not equipped to respond to needs 
of persons concerned (i.e., appropriate 
ways of ensuring participation, such as a 
modified “letter of rights” or inclusion of 
additional persons to provide support). In 
some jurisdictions, trials may be held in 
absentia if the person concerned is pre-
sumed “unfit to stand trial”, thus effectively 
excluding them. 

• Member States should implement the 
Recommendation on Procedural Safe-
guards for Vulnerable Persons Suspected 
or Accused in Criminal Proceedings.176



52

• Repeal legislation and cease practices that 
restrict effective participation in the entire 
proceedings of persons with intellectual 
and/or psychosocial disabilities in accor-
dance with the UNCRPD. 

• Provide procedural accommodations to 
ensure effective participation in proceed-
ings, e.g., by modifying the “letter of rights” 
so that the information is presented in a 
simplified and comprehensible manner. 

2.5. DEPRIVATION OF 
LIBERTY: LAWFULNESS 
OF DETENTION

2.5.1. DANGEROUSNESS

One aim of the comparative research 
was to examine which paths can lead to 
deprivation of liberty of persons with intel-
lectual and/or psychosocial disabilities – in 
the criminal justice context/following the 
commission of a criminal offence – in the 
six partner countries. Deprivation of liber-
ty, in this context, covers imprisonment (in 
“ordinary” prisons), as well as detention in 
psychiatric hospitals, forensic psychiatric 
institutions or special units in public 
hospitals for the purpose of compulsory 
treatment. In all six partner countries, an 
assessment of the defendant’s criminal 
legal capacity (see Section 2.2), alongside 
a determination of “dangerousness” during 
criminal proceedings is determinative 
of which “track” then ensues. Either a 
defendant will move along the “regular” 
track, leading towards prison, the ordinary 
facilities for imprisonment in a country, or 
they will move along the other track, lead-
ing to some other form of security measure 
consisting of committal to an institution for 
the purpose of compulsory treatment. This 
may be in a specialised psychiatric facility, 
a hospital or an outpatient arrangement, 
but nevertheless, it is not within a prison 
where “regular” prisoners are. 

In two partner countries (Austria and Bul-
garia) criminal legal capacity is assessed 
in a dichotomous manner; a defendant is 
either proclaimed criminally incapacitated 

or not. In contrast, four of the six partner 
countries (Germany, Lithuania, Slovenia, 
and Italy) also allow for a determination of 
diminished criminal legal capacity. Hereby, 
the mental state of the defendant at the 
time of the commission of the offence con-
stitutes a mitigating circumstance. Without 
criminal legal capacity, the person is de-
termined criminally not responsible, and 
thus cannot be subjected to “detention”.

Whether or not a person is deemed to 
possess criminal legal capacity depends 
on their retrospectively assessed mental 
state at the time of the commission of the 
criminal offence. In all partner countries, 
a lack, or diminishment, of criminal legal 
capacity (and consequent denial of criminal 
responsibility) is dependent on the presence 
of an impairment (different countries use 
different terminology, such as mental health 
issue, mental illness, mental disability, mental 
health condition, mental disturbance), which 
caused the person concerned to fail to 
appreciate the nature and consequences 
of their act or fail to inhibit/control their 
wrongful acting. The other crucial element 
necessary for deprivation of liberty is an 
assessment of dangerousness, which is 
either implicitly or explicitly linked to the 
impairment or disability (see Section 2.2). 

In other words, the assessment of dan-
gerousness alongside the presence of a 
disability permits the confinement of the 
person concerned in order to provide 
treatment and improve the person’s con-
dition and to “protect the public”. A lack 
of or diminished criminal legal capacity is 
connected to a mental condition, thereby 
creating a separate legal system for per-
sons with intellectual and/or psychosocial 
disabilities. The imposition of some form 
of security measure – whether compulsory 
medical treatment in a hospital or com-
mittal to a forensic psychiatric institution 
or preventive measures – is contingent 
on three elements: the commission of a 
criminal offence, an assessment of a mental 
health condition and a determination of the 
danger to society/fear of the commission of 
further criminal offences unless the person 
is confined.

IMPLEMENTATION UNDER NATIONAL LAW
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In practice, all six partner countries 
allow deprivation of liberty of persons 
with intellectual and/or psychosocial 
disabilities in the criminal context based 
on perceived dangerousness linked to 
their disability. This is in violation of the 
principles enshrined in the UNCRPD, 
prohibiting deprivation of liberty on the 
basis of impairment (see Section 1.2.3). 
Involuntary and non-consensual committal 
to institutions is a legitimated practice in 
all countries. Where some form of security 
measure is imposed, this is often without 
a conviction and entails a committal to an 
institution that is frequently under the 
purview of the health sector. 

A common theme throughout the project 
has been the complexity and opaqueness 
of the different types of systems and facil-
ities for detaining persons with intellectual 
and/or psychosocial disabilities who have 
committed a criminal offence. Depending 
on assessments of criminal legal capacity, 
dangerousness and varying other legal, 
medical and practical considerations, 
persons concerned come under the pur-
view of different regimes and facilities. 
There is a reported lack of cooperation 
and communication between different 
actors, such as the judiciary, social services 
and medical personnel in coordinating a 
suitable response when a person with 
intellectual and/or psychosocial disabili-
ties commits a criminal offence. Several 
experts have noted that there needs to be 
more coordination and knowledge about 
the options. 

Experts in the consultation workshops 
have also pointed out an ambiguity in 
terms of the purpose of the deprivation 
of liberty. It is often unclear whether it 
serves primarily the purpose of treatment 
(and therefore, improvement of the 
person’s condition) or whether the dom-
inant purpose is merely punishment and 
prevention of future criminal offences, or 
whether both purposes are equally perti-
nent. Experts have frequently highlighted 
blurred lines of demarcation between 
medical concerns and security concerns. 
The notion of treatment as a primary goal 

has been criticised to be problematic when 
considering that deprivation of liberty 
is involuntary and that release is often 
dependent on participation in treatment 
and evidence of improvement. This is 
exemplified by Germany, where in most 
states, detainees in forensic psychiatric de-
tention are referred to as patients, which 
conceals that this measure has a coercive 
context – the structure of many facilities 
is similar to that of a prison – and that 
the persons concerned are often patients 
against their will.177 They are also indirectly 
forced to cooperate or to participate in 
any treatment they are offered or they 
otherwise have no realistic chance of 
release. Due to the fusion of treatment 
and control and the constantly perceived 
dangerousness of the person concerned, 
treatment evolves into "total therapy".178 

 
 
2.5.2. GRAPHIC DEPICTION 
OF NATIONAL SYSTEMS 

The following infographics depict the path-
ways by which a person with intellectual 
and/or psychosocial disabilities who is sub-
ject to criminal proceedings may become 
deprived of their liberty in the six partner 
countries. These are simplified depictions 
of criminal justice processes which aim to 
illustrate the myriad of different measures 
and institutions that exist within a national 
system and to facilitate comparisons 
between the countries. Hereby, ‘grey’ is 
used to denote the purview of ‘ordinary’ 
imprisonment, whereby ‘blue’ is used to 
denote special security measures and (fo-
rensic) psychiatric institutions that deprive 
persons of liberty but are beyond the remit 
of ‘ordinary’ imprisonment. 

As persons with intellectual and/or psycho-
social disabilities may often serve a ‘regular’ 
sentence of imprisonment in an ‘ordinary’ 
prison (where adequate specialised mental 
health and other treatment services may 
not be available), the graphics also depict 
measures within national systems that come 
into place when such persons develop an 
acute mental health condition.
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2.5.2. ORDINARY IMPRISONMENT

Persons with intellectual and/or psycho-
social disabilities who have committed a 
criminal offence often find themselves 
serving a “regular sentence” in prisons 
within the general prison population. 
“Ordinary” imprisonment may happen 
if the person is deemed to be criminally 
responsible either because no disability is 
detected at the pre-trial or trial stage or a 
disability is detected but is not deemed to 
have influenced the criminal legal capacity 
of the person concerned at the time of the 
commission of the offence so as to result 
in a negation of criminal responsibility. In 
the four countries (Germany, Lithuania, 
Slovenia, and Italy) where diminished 
criminal legal capacity is determinable, 
“ordinary” imprisonment may also ensue, 
albeit with a possibly reduced sentence. In 
these four countries, the diminishment of 
criminal legal capacity begets a reduction 
in the sentence to be served. 

In all partner countries, if full criminal 
responsibility is found, a defendant – no 
matter if they have a disability or not – will 
receive a sentence and may serve impris-
onment. Principally, this is aligned with the 
UNCRPD standards, provided there are 
certain procedural accommodations offered 
to persons with disabilities. 

However, in reality, persons with intellectu-
al and/or psychosocial disabilities who are 
confined in ordinary prisons rarely receive 
adequate support and services (see Section 
2.6.8). Most countries do not provide for 
special wards for persons with specific 
needs, such as persons with intellectual 
and/or psychosocial disabilities. In Bulgar-
ia, the head of the prison may establish 
separate wards for certain categories of 
detainees, namely “persons with a high 
degree of public danger, suffering from 
alcoholism or drug addiction, persons with 
mental disorders or vulnerable persons with 
a view to their safety, as well as the safety 
of other prisoners and prison employees 
as well.”179

Intellectual and/or psychosocial disabilities 
are often not detected in the penal system 
and prisons often do not provide adequate 
treatment services and accommodations. 
Instead, such detainees may be isolated and 
segregated in an effort to manage security 
concerns (see Section 2.6.4). Generally, the 
research has shown that in all countries 
observed there is a large number of per-
sons with intellectual and/or psychosocial 
disabilities within the general prison pop-
ulation. Estimations of the rates of serious 
psychiatric conditions in prison vary within 
and between countries (due to the difficul-
ties in collecting precise data, see Section 
2.1.2), but figures are undoubtedly high. 
Similarly high are the rates of prescription 
of psychotropic medications (see Section 
2.6.8), indicating high levels of psychiatric 
conditions among the prison populations. 
For example, in Germany, it is estimated that 
approximately 40 to 70% of all detainees 
live with a mental health condition.180In 
Italy, estimates from the period between 
September 2021 and September 2022, 
show that around 40% of detainees regularly 
take psychotropic drugs.181 Notwithstand-
ing the observation that pharmacological 
treatment may be overprescribed when the 
necessity is questionable (see Section 2.6.8), 
this indicates that within the general prison 
population, there are alarmingly high levels 
of detainees with mental health conditions 
serious enough to warrant treatment and 
experts throughout the project have stated 
that mental health treatment services in 
prison are far from adequate.

In some countries (Germany, Slovenia and 
Italy), it is also possible for a court to impose 
a form of security measure to be served 
subsequently, after a person has finished 
serving (possibly) a reduced sentence of 
imprisonment in an ordinary prison. In  
Slovenia, when imposing a reduced sen-
tence, the court will, by the same judgement, 
also impose a security measure of compul-
sory psychiatric treatment and confinement 
in a medical institution if it establishes that 
the conditions for such a measure under the 
Criminal Code are fulfilled.182

IMPLEMENTATION UNDER NATIONAL LAW
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In contrast, within the Austrian system, 
the converse is possible, and persons who 
are declared criminally responsible may 
receive a (regular) sentence in addition 
to their (potentially unlimited) preventive 
detention. In this case, the preventive 
measures should be applied first, and the 
prison sentence after. The time they spend 
in preventive detention counts towards the 
sentence. If they are released from the pre-
ventive detention before the end of their 
sentence (if they have received one), they 
are transferred into the “ordinary” prison.183 
In practice, however, preventive detention 
very often exceeds the prison sentence. 
One of the reasons for this extended stay 
is that during the preventive detention, the 
person concerned often does not receive 
the therapy needed in order to demonstrate 
an improvement in their condition and 
qualify for release, or therapies start very 
late (see Section 2.6.8.1).184

All six partner countries provide for a 
specific measure to respond to a detainee 
in prison who is experiencing an acute 
mental health condition, either because a 
pre-existing condition worsens or because 
they develop a severe mental health con-
dition while imprisoned. In three countries 
(Italy, Bulgaria and sometimes in Germany), 
there is the option of providing psychiatric 
care for detainees with acute mental 
health issues in a specialised unit within 
an ordinary prison, as well as the option of 
either postponing the sentence for care in 
the community or transferring detainees to 
psychiatric facilities in the community for 
treatment. Special mental health units in 
prisons, such as the ATSMs (Articolazioni 
per la tutela della salute mentale) in Italy, 
have been criticised for their lack of a pre-
cise legal framework and little therapeutic 
efficacy due to a lack of treatment options 
and insufficient personnel.185 Another issue 
with such specialised units is that they only 
exist in selected prison facilities. For exam-
ple, in Bulgaria, only in Sofia and Lovech 
are there are specialised hospitals for active 
treatment of prisoners at the prisons.186

In some countries (Austria, some states in 
Germany) it is possible to transfer detain-
ees with acute mental health conditions to 
psychiatric departments of public hospitals 
or use the inpatient structures of the civic 
care system. However, in practice, arrang-
ing such transfers is not without difficulties 
due to a lack of capacity of prison hospitals, 
the lack of willingness of public hospitals 
or need for further security staff for the 
transfer/placement in a public hospital.

Moreover, in five of the partner countries 
(Slovenia, Lithuania, Bulgaria, Austria, 
and Germany) detainees who exhibit 
acute mental health conditions may also 
be (temporarily) transferred from prisons 
to psychiatric institutions or places where 
compulsory treatment measures are usually 
executed and where persons who are de-
termined to not be criminally responsible 
are placed. In other words, it is still possible 
for detainees with disabilities who are 
serving a sentence of imprisonment in an 
ordinary prison (because they have been 
determined to have full or diminished crim-
inal responsibility) to (temporarily) come 
under a regime belonging to the “second 
track” and under the purview of a security 
measure. Thereby, the distinction between 
persons who are deemed dangerous based 
on intellectual and/or psychosocial disabil-
ity, and therefore without criminal legal 
capacity, and persons who are deemed to 
have criminal legal capacity but develop an 
acute “condition”, becomes blurred. 

Such referrals to other institutions for 
(compulsory) treatment are often short and, 
according to experts, the quality of treat-
ment and care provided is often low, as the 
facilities may lack the necessary resources. 
Afterwards, the person is then transferred 
back to the prison, and it can happen, as 
reported in Austria and Slovenia, that the 
same prisoners can be transferred back and 
forth between the prison and the forensic 
psychiatry unit several times.187
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2.5.3. FORMS OF SECURITY 
MEASURES AND 
COMPULSORY TREATMENT

2.5.3.1. FORENSIC 
PSYCHIATRIC INSTITUTIONS

All six partner countries have legislation 
providing for the committal to a closed 
institution based on the absence of criminal 
legal capacity, for compulsory treatment as 
some form of security measure.  Throughout 
the research and across all countries, grave 
concerns have emerged regarding the con-
ditions of detention, coercive treatment and 
possibilities of unlimited detention within 
forensic psychiatric institutions (see Section 
2.6.1).

In Lithuania, Slovenia, Bulgaria and Italy, 
when a defendant is determined to be not 
criminally responsible, compulsory treat-
ment/compulsory medical measures are or-
dered by a court which can be implemented 
either as an inpatient confinement or in an 
outpatient manner in the community. It is 
important to mention, if treatment is ordered 
in an outpatient fashion, it is still compulsory. 

In Lithuania, different options of compulsory 
medical treatment measures may be ordered 
by the court:188 (i) out-patient observation 
under the conditions of primary mental 
healthcare; (ii) in-patient observation under 
the conditions of a general observation at 
a specialised mental healthcare establish-
ments; (iii) in-patient observation under the 
conditions of an enhanced observation at 
specialised mental healthcare establish-
ments; and (iv) in-patient observation under 
the conditions of a strict observation at spe-
cialised mental healthcare establishments.

In Slovenia, the security measure of com-
pulsory psychiatric treatment and care in a 
healthcare institution may be enforced in the 
forensic psychiatric wards of the healthcare 
institutions that meet special professional 
and security conditions prescribed by the 
law.189 Currently there is only one such facil-
ity in Slovenia, the Forensic Psychiatry Unit 
of the University Clinical Centre Maribor. All 
persons subjected to the security measure 

of compulsory psychiatric treatment and 
confinement and those detained during the 
proceedings for the application of the secu-
rity measures are placed in this facility.190

In Bulgaria, compulsory treatment (inpa-
tient and outpatient) may be ordered for 
persons who were found to lack criminal 
legal capacity due to an intellectual and/
or psychosocial disability at the time of 
the commission of the offence, defendants 
who have developed mental incapacity 
before the judgement was delivered and 
detainees who developed mental incapacity 
while serving their sentence. This order of 
compulsory treatment may take the form of 
(i) outpatient treatment under the supervi-
sion of a psychiatric clinic and in the care of 
relatives; (ii) inpatient treatment in a general 
psychiatric facility; or (iii) inpatient treatment 
in a specialised psychiatric hospital or in a 
specialised ward in a general psychiatric 
facility.191 The court-ordered compulsory 
treatment may be discontinued or amended 
when this is required by changes in the 
patient’s condition or if it is necessitated by 
the course of his/her treatment. 

In Italy, defendants who are found to be 
either not criminally responsible or to 
have diminished criminal legal capacity, 
may receive a court-ordered committal to 
a Residence for the Execution of Security 
Measures (Residenze per l’Esecuzione delle 
Misure di Sicurezza (REMS)). As of 2021, 
there were 36 REMS facilities across the 
country, with considerable waiting lists.  

In Germany, compulsory treatment can be 
ordered as "forensic psychiatric detention", 
which describes the execution of custodial 
measures of correction and incapacitation.192 
Forensic psychiatric detention purports to 
protect the general public from serious un-
lawful acts, as the committal is coupled to an 
assessment of the person’s dangerousness, 
as well as to provide treatment. The deten-
tion aims to treat the person concerned 
until inpatient detention no longer proves 
necessary, which may be indefinite. 

In Austria, persons with an intellectual and/
or psychosocial disability who have com-

IMPLEMENTATION UNDER NATIONAL LAW



59

JUSTICE FOR ALL

mitted a criminal offence as a consequence 
of their disability and who, due to their 
disability, are presumed to commit other 
offences in the future, may be subjected 
to security measures. The persons who are 
found to lack criminal legal capacity and are 
therefore declared criminally not responsible 
are subjected to security measures either 
in a “forensic therapeutic centre” or in 
psychiatric hospitals or psychiatric wards 
of public hospitals. Currently, there are 
three specialised centres in Austria. There, 
persons are usually accommodated in 
residential units where they should receive 
broad therapeutic care and support aimed at 
achieving  mental stability, understanding of 
the disease and cooperation in treatment.193 
The preventive measure in a public hospital 
underlies some of the provisions applicable 
to the deprivation of liberty under criminal 
law, and partly, the provisions applicable to 
the involuntary placement under civil law.194

2.5.3.2. PREVENTIVE 
DETENTION/MEASURES

Another pathway to detention, even indef-
inite detention, exists for defendants and 
detainees with intellectual and/or psycho-
social disabilities in Austria and Germany. 
In contrast to the other countries surveyed, 
both systems provide for the possibility of 
imposing preventive detention/measures 
as a form of special security measure on 
defendants who are found criminally respon-
sible by the court. Preventive detention/
measures, necessitates the same elements 
as other forms of deprivation of liberty dis-
cussed above – that is, the commission of an 
offence, an impairment and dangerousness 
– and in addition, is expressly grounded in 
a purported attempt to protect the public 
by preventing further crimes in the future. 
Both Austria and Germany have a system of 
preventive detention/measures, albeit with 
significant differences. 

In Germany, preventive detention consti-
tutes a continuation of punishment. It can 
be ordered subsequent to a sentence of 
imprisonment, either a “regular” sentence 
where the person has been found to be 
criminally responsible, or a reduced sen-

tence, where the person has been found 
to have diminished criminal legal capacity. 
One of the core requirements of preventive 
detention in Germany195 is the separation 
requirement: persons accommodated in 
preventive detention must be accommo-
dated separately from the prison system in 
special buildings or wards. Life in preventive 
detention must be adapted to the general 
living conditions in freedom. This adaptation, 
however, is limited due to security concerns. 
However, the separation requirement may 
also lead to segregation and a reduced offer 
for those accommodated in preventive 
detention.196 Furthermore, there is often 
little differentiation between the prison 
system and preventive detention in terms 
of security and order.197

There is also the possibility for retrospective-
ly extended or imposed preventive deten-
tion, after the end of a served prison term. 
Although, nowadays, this is only possible in 
exceptional circumstances.198 The imposition 
of retrospective preventive detention has 
come before the ECtHR, which ruled that it 
does not violate Art 7 ECHR because of a 
need for therapeutic treatment of a "person 
of unsound mind" (Art 5(1)(e)). The ECtHR 
considered the conditions in Germany’s 
preventive detention as adequate treatment 
in this sense to consider it as different from 
punishment. The ECtHR cut preventive 
detention off from its origins199 and even 
found that a violation of Art 7 ECHR 
could somehow be “cured” by placing the 
detainee in a therapeutic environment.200 In 
contradiction to Art 14 UNCRPD, individuals 
in (retroactive) preventive detention are 
detained explicitly because of their disability 
(“unsound mind”). Furthermore, with the 
prospect of detention in psychiatric hospi-
tals, the German system already provides for 
the possibility of detention of persons with 
psychosocial and/or intellectual disabilities 
in a therapeutic environment.

In Austria, persons with intellectual and/
or psychosocial disabilities who are found 
criminally responsible, may also be deprived 
of liberty and are subjected to preventive 
measures. They can be confined in spe-
cialised forensic therapeutic centres or in 
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special departments of prisons. Currently, 
there is only one specialised forensic thera-
peutic centre and three special departments 
in prisons.201 A recently passed reform law 
foresees the extension of forensic-ther-
apeutic institutions instead of detaining 
persons in special departments of “ordinary” 
detention facilities.202

2.5.3.3. PRE-TRIAL DETENTION

The research in the six partner countries has 
shown that, with regard to pre-trial detention, 
persons with intellectual and/or psychosocial 
disabilities subject to criminal proceedings 
may either (a) spend the proceedings phase 
at liberty, (b) serve pre-trial detention in an 
ordinary prison or (c) serve some form of 
provisional security measure. Experts have 
mentioned that where alternatives to pre-trial 
detention exist, such as home arrest, electron-
ic monitoring or bail, these options are rarely 
applied to defendants with intellectual and/
or psychosocial disabilities. 

A temporary committal to a form of security 
measure may be imposed with relative ease, 
provided there are grounds to assume that the 
defendant may not be criminally responsible 
or that they may pose a danger to society. 
Another purpose of committal at this stage 
may be to conduct (forensic) psychiatric as-
sessment and observation for the purpose of 
drawing up psychiatric expert opinions on the 
mental capacity of the defendant. For exam-
ple, in Bulgaria, persons with intellectual and/
or psychosocial disabilities serving pre-trial 
detention are detained in “ordinary” prisons, 
without any special regimes. However, a court 
may commit a person to a psychiatric hospital 
for assessment for a duration of up to 30 days; 
this type of measure is considered a form of 
pre-trial detention by law. The time period 
for the assessment may be extended once 
by no longer than 30 days following the same 
procedure as above if the court-appointed 
period proves insufficient.203

In Germany, temporary detention in a 
psychiatric hospital may be ordered, which 
is considered neither a measure nor pre-trial 
detention.204 It can be ordered if there are 
pressing reasons for the assumption that the 

offence was committed in a state of diminished 
or lack of criminal legal capacity and public 
safety requires detention in a psychiatric hos-
pital or addiction treatment facility. However, 
detention in a psychiatric hospital prior to 
judgement or a detention order also means 
that even the suspicion of a disability, together 
with the suspicion of being dangerous, is suf-
ficient to place the individual in a system of 
measures of correction and incapacitation.205

In Austria, persons with intellectual and/or 
psychosocial disabilities who are considered 
to possess criminal legal capacity are usually 
detained in (ordinary) pre-trial detention 
facilities. Persons who are considered to lack 
criminal legal capacity, who are subjected to 
pre-trial measures should be placed in foren-
sic-therapeutic centres.206 Where appropriate 
– and provided that the person concerned 
receives appropriate treatment and care – 
they may be placed in a psychiatric public 
hospital or in the psychiatric department of 
a public hospital.207 

In Italy, provisional security measures may 
be imposed on persons subject to criminal 
proceedings  which are served in the REMS.208

2.5.4. DURATION AND LIMITS 

In four out of the six partner countries 
(Germany, Austria, Bulgaria, and Lithuania), 
unlimited and indefinite deprivation of 
liberty of persons with intellectual and/or 
psychosocial disabilities is possible, meaning 
the imposed measures do not contain a time 
limit and may last for as long as the grounds 
for their imposition prevail. In other words, 
the detention may continue, unless the 
detainee’s mental condition improves (i.e., 
they are considered “cured”) or the detainee 
is no longer considered to be a danger to 
society (see Section 2.6.8.1). Experts in the 
consultation workshops have noted that the 
lack of a concrete time limit for the confine-
ment in an institution leaves persons feeling 
powerless, without agency and that their (life) 
time, hopes and wishes are worthless.

However, a significant issue here is that 
facilities may often simply not offer the 
treatment/therapy that would be necessary 
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for potentially alleviating the detainee’s 
condition, precluding any possibility of 
improvement and leading to overlong stays. 
A lack of demonstrated “improvement of the 
situation” and “reduction of danger” may also 
prevent a detainee from accessing conditional 
release, where it exists. Experts in Austria 
have furthermore raised concern with regards 
to persons concerned whose situation cannot 
“improve” as is foreseen by law as a necessary 
requirement for release, due to their mental 
condition. In these cases, there is little to no 
perspective of being released.209

Another reason for long durations of deten-
tion is that in order to be granted (conditional) 
release, there has to be a plan in place for 
post-release care. Experts have raised con-
cerns that a lack of social support systems 
or a lack of adequate housing options in the 
community can negatively impact release 
prospects, preventing equal access to justice 
for all (see Section 2.7.3).

The research has shown that in many coun-
tries, it is difficult to be discharged/released 
from a security measure and sometimes one 
compulsory measure is simply substituted by 
another, which may be an outpatient arrange-
ment or within the civil law system, as long as 
it is a court-ordered compulsory treatment. 
Even if there is a time limit prescribed in law 
for compulsory treatment within the criminal 
context, there are still avenues through which 
a person may be detained indefinitely under 
the purview of different measures (e.g., a 
health regime). For example, in Slovenia, 
compulsory treatment in the criminal context 
can only be imposed for a maximum of five 
years. However, the duration is not deter-
mined in the judgement. Instead, every six 
months, the court must re-examine whether 
further treatment and confinement in a 
mental health institution are still necessary.210 
After the five-year period ends, if it is deemed 
necessary for the purpose of continuing 
treatment or further custody of the person 
concerned, further measures and treatment 
under civil law may be imposed.211 Once 
the person is transferred under such a civil 
law regime, they can be either treated and 
supervised within the community (at liberty) 
or, if they are considered unable to do so, they 

are placed in a social care institution. In such 
a case, there is no time limit as the security 
measure and the deprivation of liberty can be 
periodically extended indefinitely.212 Experts 
recommend that such a transferral into the 
civil law and the mental health system should 
be avoided and instead, community based 
support should be strengthened.

In Italy, there exists a maximum duration 
of compulsory treatment  (in the REMS) 
that cannot exceed the maximum sentence 
for the type of crime for which the person 
is accused or convicted (see case-study in 
Annex 4). Following a stay in the REMS, few 
persons are discharged into the community 
without additional measures; a survey from 
2020 showed that of 172 patients that had 
been discharged from the REMS, 56% saw 
their measure transformed into probation, 
30% were allowed a form of leave that may 
be granted in preparation for the end of the 
security measure, 5% had their measures 
revoked, 3% were imprisoned in a prison 
and 3% were ordered another measure.213 
Nonetheless, the REMS system in Italy has 
been perceived as a good practice by many 
other EU Member States due to the introduc-
tion of a maximum duration of deprivation of 
liberty, as well as their small scale approach 
to deprivation of liberty and prevention of 
overcrowding by limiting capacities (although 
there are also downsides to these limitations. 
or For more information, see case-study 
Annex 4).

Experts in the consultation workshops 
have recommended that a time limit 
should be implemented in every national 
system, especially because the absence of 
a time limit entails a lack of legal certainty 
and a lack of perspective and hope for 
the person concerned. Some experts have 
recommended that the length a person is 
detained in an institution, be it a hospital or 
a psychiatric facility, should not exceed the 
maximum sentence that is possible for the 
committed offence. This would arguably be 
fairer than stating an arbitrary time period for 
all offences and detainees across the board, 
to demonstrate a link between the offence 
and the detention. On the other hand, some 
experts have expressed that compulsory 
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treatment is a different type of deprivation 
of liberty than a prison sentence, which 
should mainly pursue therapeutic purposes, 
and therefore there must not be a link to the 
offence; compulsory treatment should not be 
conceived of as punishment. 

2.5.5. REVIEWS 

Regular reviews of the necessity of continued 
compulsory treatment are crucial safeguards 
for detainees with intellectual and/or psy-
chosocial disabilities. Lawyers have raised 
concerns that the review mechanisms in 
place are often insufficiently safeguarding the 
rights of the persons deprived of liberty and 
frequently it may appear as if the hearing was 
a mere formality and decisions were already 
taken before. 

In some countries (Lithuania, Bulgaria and 
Slovenia), automatic reviews as to whether 
the security measure is to be continued occur 
every six months. In Austria, as regards the 
continuation of preventive measures, the 
competent court for the execution of the 
measure has to decide on the necessity of 
the continuance on an annual basis.214 As 
part of the review, the court has to deter-
mine whether the preventive measure is 
still necessary, thus, whether the degree of 
dangerousness is still existing. 

Similarly, in Germany, the continuation of 
preventive detention, as well as detention in 
a psychiatric hospital, must be reviewed by 
the courts at least annually. After ten years of 
preventive detention, the respective period 
is nine months. The review of the detention 
in an addiction treatment facility is due every 
six months. The institution must send regular 
reports to the Chamber of the Execution of 
Sentences.215 However, in practice, these 
regular reviews are often a “mere formality”  
and do not show any change, and thus, the 
detention continues.

In Slovenia and Austria, persons concerned 
or the forensic psychiatry unit can also 
request additional reviews. However, in 
Lithuania, persons concerned are not able to 
request a review in addition to the automatic 
review hearings every six months, where they 

are usually not present, but they may appeal 
decisions to continue the measures.216

Legal representation is not mandatory 
in all countries. While it is, for instance, 
mandatory in Slovenia, in Austria, persons 
who are subjected to custodial measures or 
preventive detention do not have obligatory 
representation in review proceedings, and 
their right to be assisted by a lawyer is very 
often not existent in practice, which lowers 
the chances of having the case properly 
reviewed and consequently, the chances of 
being (conditionally) released.217 This is not 
the case for persons deprived of their liberty 
under civil involuntary treatment, who have 
access to a patient attorney who can advise 
them on legal matters and in their review 
proceedings.

In Germany, if consecutive preventive de-
tention is ordered in the judgement (which 
only starts after the end of the sentence in 
prison), the court will assess the necessity 
of preventive detention during the prison 
sentence. For this assessment, the court 
must request a defence lawyer, if the person 
concerned does not have one.

Another issue is that in review proceedings, 
the person concerned may not be heard. In 
Bulgaria, neither the person concerned nor 
their lawyer are heard when the court rules 
ex officio on the continuation, replacement 
or termination of compulsory treatment in a 
court hearing, after mandatory consideration 
of the opinion of the relevant psychiatric 
facility and the conclusion of an expert 
psychiatrist.218 In Slovenia, an interviewed 
lawyer mentioned that some of the judges 
treat these hearings as a matter of formality 
and that the person’s statement is not really 
taken into account, and the only information 
that matters is the expert opinion. The court 
will acquire the report from the institution 
where the measure is being implemented, 
and the report will be sent to the detainee for 
them to read and comment on it. However, 
if the court concludes that a hearing is not 
necessary and the parties to the proceedings 
do not request one, the court will just issue 
a written decision regarding the extension of 
the measure.219
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In Lithuania, the judge has the right to 
require attendance at the review hearings 
(occurring every six months), provided that, 
according to the opinion of the medical board, 
the nature of the health condition does not 
preclude the attendance.220 In Germany, 
persons concerned usually participate in 
the review hearings. However, the research 
showed that their statements are usually used 
(twisted) to confirm the continuation of the 
custodial measure. Their statements may be 
interpreted as lack of taking responsibility for 
their actions.221

The research has revealed that very often, 
decisions in review proceedings are based 
almost exclusively on the expert opinions. For 
example, in Austria, with regard to security 
measures and preventive detention, the court 
has to consult a medical expert once every 
two years as part of the hearing regarding 
the conditional release.222 However, in some 
cases, review decisions are based on the ex-
pert opinions from the criminal proceedings, 
which can date back years.223 Very often 
only statements of internal experts (medical 
doctors at the hospital/forensic centre) are 
taken into account. The CPT, in its recent 
report, raised concerns about this practice, as 
involving external experts independent from 
the institution where the person is deprived 
of their liberty offers an important safeguard, 
particularly for persons who have already 
been detained for a long time. In some cases, 
years go by without “new” expert opinions 
being requested and taken into account.224 
In Germany, external expert witnesses are 
always requested regarding the continuation 
of preventive detention, whereas for the 
continuation of compulsory measures, this 
is not the case. Instead, internal experts 
are requested to provide their opinion on 
the situation and condition of the person 
concerned. 

Also, in Bulgaria, the duration of stays in 
psychiatric hospitals for compulsory treat-
ment are sometimes prolonged, for a lack 
of alternatives. If a person does not have a 
home, ties to social services or a social net in 
the community, getting released is very dif-
ficult. At the same time, reportedly, persons 
might be discharged too soon, before any 

improvement of their condition in the sense 
that their danger to society has diminished. A 
representative from Bulgaria has noted that 
security measures might last for a very long 
time, not because of the persisting danger 
the person concerned supposedly poses 
to society, but rather because of a lack of 
alternatives for care in the community.225

2.5.6. CONCLUSIONS 
AND RECOMMENDATIONS

The research examined the variety of paths 
that can lead to deprivation of liberty of 
persons with intellectual and/or psychosocial 
disabilities in the six partner countries. All 
partner countries allow deprivation of liberty 
of persons with intellectual and/or psychoso-
cial disabilities in the criminal context based 
on perceived dangerousness linked to their 
disability. This is in violation of the principles 
enshrined in the UNCRPD, prohibiting depri-
vation of liberty on the basis of disability.

Depending on assessments of criminal legal 
capacity, dangerousness, and varying other 
legal, medical and practical considerations, 
persons concerned come under the purview 
of different regimes and facilities, which are 
embedded in complex systems and difficult 
to compare across countries: imprisonment 
(in ‘ordinary’ prisons), as well as detention 
in psychiatric hospitals, forensic psychiatric 
institutions, or special units in public hospitals 
for the purpose of compulsory treatment. The 
research found that involuntary/non-consen-
sual committal to institutions is a legitimated 
practice in all countries. Deprivation of liberty 
of persons with intellectual and/or psychoso-
cial disabilities often blurs the lines between 
medical concerns and security concerns. The 
research indeed showed that security con-
cerns very often prevail and that the needs 
for support and care of the individual are not 
taken into account sufficiently.

In most partner countries, unlimited and 
indefinite deprivation of liberty of persons with 
intellectual and/or psychosocial disabilities is 
possible under some form of security measure. 
It is difficult to be discharged/released from a 
security measure and sometimes one compul-
sory measure is simply substituted by another.
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General recommendations for deprivation 
of liberty of persons with intellectual and/
or psychosocial disabilities

• Ensure that the basis for the deprivation of 
liberty is a measure of last resort, including 
in the context of pre-trial detention, and al-
lowed only in compliance with international 
human rights standards in accordance with 
States’ obligations.

• For all proceedings concerning persons with 
intellectual and/or psychosocial disabilities, 
establish a multidisciplinary approach in 
case management by social workers/ser-
vice providers, psychiatrists/psychologists, 
relatives/close persons and judges with a 
view on providing the individual with the 
support needed and prepare for release 
into the community.

Recommendations on duration and review 
of deprivation of liberty of persons with 
intellectual and/or psychosocial disabilities

• Abolish the possibility of unlimited deten-
tion for persons with intellectual and/or 
psychosocial disabilities in accordance with 
the UNCRPD. 

• Provide sufficient and effective remedies 
during the execution of the deprivation 
of liberty, including appeals and regular 
automatic reviews which include reviews 
specifically dedicated to the specific needs 
of the person concerned.

• Ensure adequate and suitable legal rep-
resentation for persons with intellectual 
and/or psychosocial disabilities during ex-
ecution of custodial measures (i.e., review 
proceedings, ad hoc complaints, etc.).

2.6. DEPRIVATION OF 
LIBERTY: TREATMENT 

2.6.1. (MATERIAL) 
DETENTION CONDITIONS

The research revealed multiple concerns 
related to the conditions of detention for 
persons with intellectual and/or psychoso-
cial disabilities during deprivation of liberty, 
including regarding treatment and material 
detention conditions that are not compliant 
with international standards. Grievances re-
garding standards of conditions of detention 
have been raised in all places of deprivation of 
liberty, including prisons, psychiatric hospitals 
and forensic centres. Of concern are, for 
example, infrastructure and unsanitary envi-
ronments, as reported in Italy and Bulgaria, 
and mistreatment and verbal and physical 
abuse of detainees with intellectual and/or 
psychosocial disabilities by staff, as well as by 
other detainees (e.g., in prisons in Lithuania 
or psychiatric hospitals in Bulgaria). 

Notwithstanding, conditions of detention 
in the partner countries vary significantly 
depending on whether the person was 
found criminally responsible and which kind 
of detention a person is subjected to: ordi-
nary prison sentence, preventive detention, 
security measures, compulsory psychiatric 
treatment, etc.

There was a general consensus among 
experts and participants involved in the 
project that prison is not an adequate place 
for persons with mental health issues, and, in 
fact, the environment and regime of a prison 
often worsens existing mental health issues 
or causes the development of mental health 
challenges. The CPT is clearly in favour of a 
separation of institutions (i.e., prisons with 
prisoners to be separated from persons with 
intellectual and/or psychosocial disabilities 
who are in need of therapy and therapeutic 
measures). Contrary to this, the UNCRPD 
Committee follows the opinion that there 
should not be a separation, but instead, each 
individual should receive the care and support 
they need in the community with others in 
order to reduce and limit stigmatisation and 
isolation (see Section 1.2.).
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2.6.2. (LACK OF) FACILITIES/ 
OPTIONS & OVERCROWDING

When it comes to the deprivation of liberty of 
persons with intellectual and/or psychosocial 
disabilities, a principal observation of the 
project has been the lack of suitable options 
for treatment facilities (in-patient, as well as 
out-patient) and insufficient capacities of 
these facilities. Although separate psychiatric 
facilities should not exist for persons with 
disabilities, according to the UNCRPD (see 
Section 1.2.3), experts have noted that faced 
with unsuitable environments in prison, such 
facilities may be preferable in some cases. 

A lack of inpatient treatment facilities for 
persons with intellectual and/or psychosocial 
disabilities who have committed an offence 
– though their detention is contested within 
legal and international instruments – means 
that persons concerned are often confined in 
prisons without adequate support, treatment, 
and care. Indeed, there are some indications 
that a lack of capacity in psychiatric facilities 
may  lead to an increased likelihood that 
people will be sent to prison (see discussions 
on “Penrose’s law”, which proposes the thesis 
that the size of the prison population is 
inversely related to the number of beds in 
psychiatric hospitals).226

In the absence of adequate accessible services 
in the community, experts have highlighted 
a need to adjust the capacity of (forensic) 
psychiatric institutions. In Germany, the 
majority of the forensic psychiatric hospitals 
are highly overcrowded with many persons 
concerned having to share a room with at 
least one other person, to the detriment 
of their privacy. Similarly, in Austria, many 
psychiatric hospitals or forensic departments 
of public hospitals are overpopulated, some 
even by up to 100%.227 The Austrian NPM 
mentioned the negative influence of over-
crowding on living conditions in forensic 
departments of public hospitals. Due to this 
overcrowding, patients share their rooms with 
up to six others.228 

Similarly, insufficient capacity in mental health 
centres for inpatient treatment was noted in 
Bulgaria and in Slovenia, where only one 

such facility exists in the whole country: the 
forensic psychiatric unit of the University 
Clinical Centre Maribor.

In Italy, the REMS consistently exhibit very 
long waiting lists. According to Antigone’s 
estimation, in 30% of cases, patients are 
detained in prisons as they are awaiting 
admission to a REMS facility. This can present 
a severe challenge as prisons may not offer 
a suitable environment or treatment for the 
person concerned, as has also been the 
subject in the ECtHR ruling in Sy v. Italy.229

Interestingly, it was also noted that in Italy, 
as the system for detaining persons who are 
deemed not criminally responsible in psychi-
atric institutions has improved considerably 
(via the establishment of the REMS, see case 
study in Annex 4) and material conditions 
have become better, treatment and support 
for persons with mental health needs in 
“ordinary” prisons have deteriorated. On the 
other hand, representatives from Bulgaria 
have noted in the consultation workshops 
that prisons could be considered a better 
place for people with disabilities, compared to 
psychiatric institutions, because the material 
detention conditions in prison are better 
and prisoners are able to file complaints to 
a judge. 

2.6.3. RESTRAINT AND  
DISCIPLINARY MEASURES

Persons who are deprived of their liberty 
may be subjected to measures of restraint. It 
has been noted by experts that persons with 
psychosocial and/ or intellectual disabilities 
are more often affected by security orders 
and disciplinary procedures. These may 
include inter alia solitary confinement in a 
special security cell, search of belongings, or 
the use of measures of (mechanical) restraint, 
such as cuffs or restraining jackets.

In Austria, the NPM has raised concern with 
regard to restraining practices; due to the lack 
of space and resources and single rooms in 
public hospitals, persons are being subjected 
to mechanical restraints (in the presence of 
other patients), suggesting a possible Art 3 
ECHR (prohibition of torture) violation. The 
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NPM further witnessed that fixation straps 
were not removed after their requirement  
but instead stayed there to restrain the 
person during sleep. It also found that the 
documentation of restraint measures (includ-
ing the use of fixation straps, isolation, etc.) 
was not complete or only vaguely referred 
to the danger for the person or others.230 
The CPT recently recommended keeping 
a register of measures such as fixation or 
isolation, as especially with regard to the 
prevention of inhuman treatment, meticulous 
documentation is of utmost importance.231

In Bulgaria, the CPT has highlighted that me-
chanical restraint continues illegally in social 
care institutions and in psychiatric hospitals, 
which does not conform with international 
guidelines and is often recorded fraudulently 
or not at all.232

In 2018, the German Federal Constitutional 
Court assumed that mechanical restraints as a 
special security measure to avert danger to self 
or others resulting from an underlying medical 
condition are permissible in principle under 
strict conditions. The court further found that 
it has to be closely linked to the psychiatric 
treatment of the underlying medical condition 
taking place in detention.233According to the 
guidelines of the court, physical restraint is 
an interference with the fundamental right to 
freedom of the person concerned. In order to 
ensure the protection of the person affected 
by a restraint involving deprivation of liberty, 
a reservation of a judicial order and a daily 
judicial on-call service is required. In response 
to this decision, the Court's regulations were 
applied to the prison system and it was 
therefore assumed that mechanical restraint 
was actually permissible in this context. 
However, this cannot be deduced at all, as 
the regulations refer to a medical context. 
CPT has been recommending for years that 
the measure of restraint be abolished, but 
above all that it not be used in a non-medical 
context. 

In Germany, there is a comprehensive 
catalogue of disciplinary measures in prisons 
that can be imposed in a highly formalised 
procedure. In addition, there are similar 
measures that can be ordered as security 

measures but do not require a formalised 
procedure. These measures are used on the 
basis of self-harm or perceived danger to 
others and are regularly imposed on detain-
ees who are perceived as disruptive, often 
including detainees with psychosocial and/
or intellectual disabilities. This also applies to 
various forms of isolation, which can lead to 
severe deterioration in the person’s condition 
if support is not provided.234

2.6.4. ISOLATION

One recurrent theme that has come up 
throughout the research both on national 
levels in the partner countries, as well as 
the regional consultations with regard to 
detention conditions, is isolation. In reality, 
according to experts, many persons with 
intellectual and/or psychosocial disabilities 
are confined in prisons or forensic psychiatric 
institutions without meaningful contact with 
other detained persons or the outside world. 
Isolation may be imposed for the protection 
of the person concerned, as a punishment 
or disciplinary measure or due to a lack of 
personnel and resources (see Section 2.6.6). 
For example, detainees who exhibit aggres-
sive behaviour (to themselves or others) 
might be met with isolation measures, often 
in combination with fixation measures and 
medication, as reported in Bulgaria, Lithuania 
and Germany. 

It was also reported that in Austria, per-
sons subject to the security measures or 
preventive detention frequently experience 
loneliness and desperation, which had been 
exacerbated due to COVID-19 prevention 
and control measures implemented in 
the facilities. Based on a visit in 2021, the 
CPT has noted that in one forensic unit at 
a prison, patients were locked in their cells 
for extensive periods of time, with the “night 
lock-up” starting at noon on some days.235 
These conditions are often worse for persons 
in pre-trial detention where detainees may be 
locked in their cells for 23 hours per day, as 
has been reported in Austria, and even fewer 
services are available.

Similarly, in Germany, detainees in forensic 
psychiatric detention who are in isolation are 
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frequently prohibited from having contact 
with relatives on the outside, as well as with 
other detainees.236 In the framework of the 
consultation workshops, it was reported from 
experts that in the Czech Republic, patients 
are not able to leave their cells and are not 
allowed to leave the premises or get fresh air 
while in forensic treatment. 

2.6.5. PURPOSEFUL ACTIVITIES, 
PRIVACY AND PRIVILEGES

Isolation and loneliness might also be felt 
more viscerally in the absence of purposeful 
activities. Purposeful activities, such as work 
or recreation, can have a positive impact 
on detainees. In Slovenia, the NPM has 
recommended enhancing opportunities for 
work and meaningful activities for convicted 
prisoners.237

Surveillance in private rooms is another 
security measure which has raised concern, 
infringing on the detainees’ privacy. In 
Germany, detainees in forensic psychiatric 
detention may be detained in rooms with 
camera surveillance without the possibility 
to blur the sanitary area for privacy.238 Video 
surveillance in private rooms has also been 
observed in Croatia (purportedly for security 
reasons) and in some prisons in Italy in units 
for persons with mental disabilities, where, 
in addition, lights are on for 24 hours a day. 
Concern was voiced that the reasons for 
such surveillance are not primarily securi-
ty-based but because it might ease demands 
on staff. 

Detainees in psychiatric institutions may find 
themselves in similarly “total” institutions as 
prisons and are often prohibited from leaving 
the facility for special occasions, such as for 
family bereavement, as was reported in Italy 
and raised by an expert from Romania in a 
consultation workshop. Often, the assess-
ment of dangerousness, which is a grounds 
for detention in a psychiatric institution, pre-
cludes any possibilities for temporary leave. 
However, conversely, successful leaves can 
serve to demonstrate that dangerousness 
is not exhibited anymore and the person 
concerned may qualify for a conditional 
release (see Section 2.7.3). 

In Germany, compared to the prison 
system, forensic psychiatric detention 
offers more possibility for leaves and such 
measures that are part of the reintegration 
process toward the end of one’s detention. 
Within the framework of leaves and similar 
measures, inpatient confinement is lifted, 
converted into ambulatory controls and 
finally removed.239 Using a stage model, it 
is intended to be able to react to changes 
in individual behaviour. The stages can 
be categorised as follows: (i) reduction of 
inpatient controls with accompanying staff; 
(ii) reduction of institutional controls through 
the increase in informal control structures; 
and (iii) removal of formal controls with 
independent leaves without supervision. 
This system exists because detention in 
a psychiatric hospital is indefinite. Never-
theless, these leave measures do not exist 
in preventive detention and they can also 
lead to detention being prolonged, due to 
potentially long outpatient care.240

In Slovenia, the Forensic Psychiatry Unit in 
Maribor currently has a semi-open ward, 
where patients are included in the available 
(limited) rehabilitation activities (see the 
case study in Annex 6). The patients in this 
ward have supervised exits to the city and 
weekend exits.241 In Italy, there is the option 
of granting leave from prisons during the 
day and going to work, returning to prison 
at night, but this option is not available to 
persons serving a form of security measure.

In Austria, the interruption of the security 
measure/preventive detention is often used 
(i.e., living in an extra mural facility for a trial 
period to assess the situation and condition 
of the persons).242 The interruption may only 
be allowed if it is expected that the person 
will not commit further offences during 
the interruption and after 90 days, the ex-
tra-mural facility has to determine whether 
the interruption was successful, additional 
time is needed and conditional release is 
recommended. Research shows that this 
privilege has been used increasingly over 
the past years and has become an essential 
requirement for conditional release in many 
cases.243
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2.6.6. LACK OF SPECIALISED STAFF

A prominent finding across all six partner 
countries and beyond has also been a lack of 
specialised staff – medical staff, psychologists, 
psychiatrists – in prisons as well as psychiatric 
institutions. 

For example, in one detention facility in 
Austria, medical care was not available after 
3:30 pm or on weekends. In another detention 
facility, three psychiatrists were available for a 
total of 22 hours per week for an estimated 
800 detainees, more than 100 of which were in 
preventive detention.244 Furthermore, experts 
in Austria have reported that prisons (and also 
special prison departments for persons with 
intellectual and/or psychosocial disabilities) 
do not have sufficient staff from the general 
health field and still primarily depend on prison 
staff (carrying weapons).245 This was also 
confirmed by the latest CPT report in 2023.

The Bulgarian Ombudsman Institution, in its 
2020 Annual report, noted that psychiatric 
hospitals exhibited insufficient numbers of 
doctors, nurses and paramedics, creating 
conditions for untimely and low-quality 
treatment of patients, as well as risk in terms 
of monitoring and care for patients with 
aggression and auto-aggression.246

In prisons, prison officers are usually not 
trained to interact with persons with intellec-
tual and/or psychosocial disabilities and are 
not able to provide specialised care, also due 
to constraints in staff time and resources. In 
general, a shortage of people working in the 
forensic field and in social work and related 
fields has been reported in Slovenia and 
other countries. It was reported during the 
consultation workshops that in Croatia, to 
alleviate the lack of support for persons with 
disabilities in prisons, there are sometimes 
paid assistants, who are fellow detainees and 
assist them in their daily life.

In Slovenia, due to a shortage of psychiatrists 
in prisons, detainees often have to wait a long 
time to access psychiatric support, and it has 
been observed that in the evening and on 
weekends, the medicinal therapy, including 
psychiatric, is not distributed by medical staff, 

but prison guards.247 On the other hand, some 
interviewed psychiatric experts reported 
positive experiences regarding availability 
and the quality of psychiatric care in prisons. 
They also mentioned that the assessment 
and referral mechanisms in place have led 
to significant decreases in suicide rates in 
Slovenian prisons in the last ten years.248

2.6.7. MONITORING, SAFEGUARDS 
AND HAVING A VOICE

Experts have highlighted that NPMs and 
monitoring bodies perform crucial tasks in 
monitoring places of deprivation of liberty, 
including where persons with intellectual and/
or psychosocial disabilities are held. However, 
one challenge for NPMs that has been raised 
was the many inconsistencies in international 
standards, and a lack of guidance specifically 
for monitoring the deprivation of liberty of 
persons with intellectual and/or psychosocial 
disabilities.

Furthermore, NPM visits can be limited in time 
and scope, and their purpose is not to give a 
voice to individual experiences. Experts have 
raised the need to give detainees the oppor-
tunity to have their voice heard and share 
their experiences of detention and grievances 
beyond filing formal complaints. NGOs were 
suggested as potentially suitable to fill that role 
and to develop “living libraries” of persons with 
intellectual and/or psychosocial disabilities 
who experienced detention. External research 
can also describe situations and analyse per-
spectives of persons concerned, but access to 
institutions can be highly restricted.

Experts (including from Austria, Bulgaria 
and Lithuania) have noted that persons 
with intellectual and/or psychosocial dis-
abilities – whether they are held in prison, 
but particularly if they are in a compulsory 
treatment regime – are often not aware of 
the possibility to file a complaint. If they 
are, individuals are often either not able to 
access support to file a complaint or they 
are discouraged from filing a complaint, as 
this might be perceived as non-compliance 
and draw negative repercussions (such as 
the administration of additional medication, 
as experts from Slovenia have noted). 
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2.6.8. TREATMENT

2.6.8.1. ADEQUACY OF TREATMENT

The research has revealed that adequate and 
evidence-based psychosocial and/or psychi-
atric treatment, based on free and informed 
consent, is rarely offered to detainees with 
intellectual and/or psychosocial disabilities, 
whether they are detained in an ordinary 
prison, special prison units or (forensic) 
psychiatric institutions. For detainees in 
pre-trial detention, such treatment is often 
non-existent. 

Generally, when it comes to prisons, all 
partner countries follow some form of ad-
mission procedure that includes the medical 
assessment of any health needs, including a 
psychological assessment of mental health 
needs. However, most prisons do not offer 
sufficient psychiatric or psychotherapeutic 
services and there is a lack of qualified staff 
(see Section 2.6.6). A lack of continuous care 
and treatment options while serving a prison 
sentence can lead to a deterioration of health 
conditions and the isolation of the persons 
concerned. Individuals with intellectual and/or 
psychosocial disabilities may struggle to adapt 
to the prison environment and participate in 
programs. Research in Germany has shown 
that if a transfer to a psychiatric department, 
within or outside the correctional system, is 
not possible, detainees with intellectual and/
or psychosocial disabilities who demonstrate 
specific needs may be moved to observation 
and/or highly secured cells, thus isolating 
them from other detainees. Particularly, 
individuals whose disability has not been 
diagnosed may be perceived as "troublemak-
ers" and are more likely to face security and 
disciplinary measures, often being isolated. 
Due to a lack of alternatives, individuals with 
psychotic disorders, self-harm tendencies and 
suicidal thoughts may be housed in these 
conditions for months. However, their health 
condition usually does not improve with this 
type of isolated placement. The correctional 
system is often unable to provide the nec-
essary medical and psychological treatment, 
close supervision and hygiene standards. 
Consequently, the persons concerned  end 
up living in deplorable conditions, contribut-

ing significantly to the deterioration of their 
health. Furthermore, due to their health 
status, further measures such as privileges 
and releases are often discontinued.249

Although (forensic) psychiatric institutions 
embody the express purpose of providing 
treatment, the research has shown that the 
availability and quality of psychiatric treatment 
is lacking in many countries. In Germany, on 
average, only 30% of the detainees in pre-
ventive detention are in therapy, although the 
proportion of persons affected with mental 
health conditions requiring treatment is 
significantly higher at 79.3%.250

In Austria, multiple experts from different 
fields (including representatives of NPMs, 
lawyers, medical doctors and probation 
officers) have pointed out that persons who 
are subjected to preventive detention very 
often do not receive the necessary treatment 
and support they need. There have been mul-
tiple accounts of persons not receiving the 
treatment (particularly therapeutic treatment) 
they need for multiple months.251

A lack of adequate treatment is not simply 
problematic because it can lead to deteri-
oration of a person’s mental and physical 
wellbeing, but also because it can have 
repercussions on the length of detention. 
Successful treatment – and improvement 
of a person’s condition – are often linked 
to conditional release prospects. In Austria, 
persons who are subjected to preventive de-
tention are often detained in ordinary prisons 
(or specialised departments within ordinary 
prisons) that simply do not offer the treat-
ment/therapy that is necessary, impacting the 
possibilities for conditional release – which is 
often dependent on a demonstration of ac-
tive participation in therapeutic services and 
improvement of one’s condition – and leading 
to overlong stays in preventive detention.252 

A lack of adequate treatment is especially 
prevalent for persons in pre-trial detention, 
where services are generally even scarcer and 
there are generally no special regimes in place 
to ensure the provision of treatment and spe-
cial medical care for persons with intellectual 
and/or psychosocial disabilities in ordinary 
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pre-trial detention facilities. In Austria, other 
facilities are available, but persons with intel-
lectual and/or psychosocial disabilities usually 
do not receive the necessary treatment when 
serving pre-trial detention, whether they are 
deemed to possess criminal legal capacity and 
detained in (ordinary) pre-trial detention facil-
ities or considered to be without criminal legal 
capacity and committed to a public hospital 
where they receive treatment primarily in the 
form of medication.253

Another finding throughout the research 
concerns the overuse of medication and 
pharmaceutical treatment in prisons as well 
as in psychiatric institutions. Calming and 
psychotropic medication may be dispensed 
at disproportionate levels in the absence of 
other treatment options (eg psychotherapy). 
For example, the CPT has stated during its 
2020 visit to Bulgaria that treatment was 
predominantly pharmacotherapeutic.254

In Italy, the Sestante case has brought to the 
forefront routine administration of “abnormal 
and exaggerated doses” of psychotropic drugs 
in mental health units in prison.255 This case 
concerns a young man named Sestante who 
exhibited severe psychiatric symptoms and 
was detained in the Turin prison in the ATSM 
section (Articolazioni per la tutela della salute 
mentale; special mental health units in pris-
ons). In this special section for persons with 
intellectual and/or psychosocial disabilities, 
the detention conditions have been reported 
to be very poor, with crumbling and dirty 
environments and a total lack of meaningful 
human contact, total absence of activities, 
and frequent administration of psychotropic 
drugs. For example, the medical file of the 
man in question contained “abnormal and 
exaggerated doses” of psychotropic drugs, 
as one study found. There was no commu-
nication with the person with regard to his 
condition and the therapy administered. The 
light had been kept on at all times during the 
young man’s ten months in that section. In 
the middle of winter, the young man found 
himself with a broken window, which meant 
he had to stay close to the radiator and in his 
dazed condition due to high doses of drugs, 
he acquired a burn on his back. The ‘Sestante’ 
Section (ATSM) of the Turin prison was later 

closed following an official complaint to the 
public prosecutor's office filed by Antigone.256

A significant problem that has been raised 
throughout the research is a lack of continuity 
of care. When detainees are transferred from 
one facility to another or moved from inpa-
tient to outpatient treatment, or released, in 
most countries there are no adequate mech-
anisms in place to ensure that essential and 
confidential medical information, as well as 
other relevant information about the person 
concerned, is shared with service providers. 
For example in Bulgaria, there are databases 
recording psychiatric patients’ information, 
but other medical institutions or facilities that 
these patients might be transferred to, would 
not have access to the database.257

2.6.8.2. CONSENT IN TREATMENT

Together with the availability and accessibility 
of appropriate treatment also comes the issue 
of non-consensual treatment, as was raised 
by the experts consulted in this project. This 
is of particular relevance, as the refusal of 
accepting medication is often interpreted as 
“non-compliance” and can consequently lead 
to a prolongation of detention. International 
standards, including the UNCRPD, require 
free and informed consent, including through 
supported decision making mechanisms, prior 
to any medical treatment, and the UNCRPD 
views involuntary treatment on the basis of 
disability as a violation of the right of persons 
with disabilities to be free from cruel, inhu-
man or degrading treatment.258

Experts have noted that it can be very difficult 
to ensure informed consent to treatment with 
regard to detainees with intellectual and/or 
psychosocial disabilities and not enough 
attention is paid to ensure that treatment is 
not coercive. A person might sign something 
without fully understanding the ramifications 
and the right to withdraw consent at any point 
and refuse treatment. In fact, involuntary 
treatment has been observed throughout all 
the partner countries. Especially in psychiatric 
facilities, consent for treatment is frequently 
not sought, and compulsory treatment is 
applied. This has been reported by experts 
from Lithuania and Slovenia. 
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During its 2020 visit to Germany, the 
CPT criticised the fact that the forcible 
administration of rapid-acting tranquillisers, 
also known as chemical restraint, was only 
documented as "emergency medication" 
and not as a restraint measure in patients' 
medical records.259 In 2021, the Federal 
Constitutional Court imposed constraints 
on the coercive treatment of detainees in a 
psychiatric hospital. In Germany, the Federal 
Constitutional Court stated that the facility 
may not ignore the rejection of coercive 
medical treatment if this rejection was made 
in a state of mental capacity with a patient 
decree.260 However, this is limited to coercive 
treatment designed to protect the person 
concerned. The state's obligation to protect 
the fundamental rights of other persons who 
come into contact with the person concerned 
and be at risk of harm remains unchanged. 
The patient's autonomous decision can only 
extend as far as their own rights are affected.

In Austria, if persons subjected to security 
measures or preventive detention refuse to 
participate in a medical examination/treat-
ment which is absolutely necessary under 
the circumstances, they may be subjected to 
these measures by force, provided this does 
not involve a risk to life and is otherwise rea-
sonable for them.261 Unless there is imminent 
danger, the approval of the Ministry of Justice 
must be obtained before any compulsory ex-
amination or treatment is ordered. In practice, 
experts have raised concern that consent is 
not always obtained, and persons concerned 
are not properly informed of their medication. 
Approvals from the Ministry are sometimes 
simply obtained by phone, without further 
documentation. Experts have also raised 
concerns regarding the consequences of 
refusing to take medication, where persons 
are perceived as non-cooperative, which may 
negatively influence their annual review and 
chances of receiving privileges.262

Similarly, in Germany, treatment in forensic 
psychiatric detention, as in other hospitals, 
is based on a contract with the patient. Due 
to the special situation in forensic psychiatric 
detention, some measures go beyond this 
contract, such as compulsory medication, 
accommodation in certain residential groups 

or similar. Nevertheless, it should not be 
overlooked that this measure has a coercive 
context and often goes against the will of the 
persons concerned.263 The persons concerned 
are also indirectly forced to cooperate, to 
participate in any treatment they are offered, 
and even talk about themselves and their 
offences the way they are expected to by the 
institution. Otherwise, they have no realistic 
chance of release. This was also expressed as 
a problem in Austria, where lack of consent 
or refusal to take medication without further 
information can be seen as opposition and 
reluctance to cooperate and accept respon-
sibility.264 Due to the fusion of treatment 
and control and the constantly perceived 
dangerousness of the person concerned, 
treatment evolves into "total therapy".265 All 
activities in the hospital are characterised by 
the therapeutic mission. However, a concept 
of treatment that encompasses all measures 
makes it impossible to separate specific mea-
sures of security and order and the provision 
of a dignified quality of life. In other words, 
the boundaries between therapy, care and 
discipline become blurred.266

In Italy, compulsory medical treatment is only 
possible in specialised health facilities and not 
in prison. Theoretically, and generally in prac-
tice, if compulsory treatment of a detainee is 
considered necessary, the person has to be 
transferred to one of these facilities.

2.6.9. CONCLUSIONS AND 
RECOMMENDATIONS

The research revealed multiple concerns 
related to the treatment of persons with 
intellectual and/or psychosocial disabilities 
in all places of deprivation of liberty, includ-
ing prisons, (forensic) psychiatric hospitals, 
preventive detention and other institutions 
for compulsory treatment. 

Although separate psychiatric facilities should 
not exist for persons with disabilities, ac-
cording to the UNCRPD (see Section 1.2.3), 
experts have noted that faced with unsuitable 
environments in prison, such facilities may 
be preferable in some cases. Considering 
the rather poor conditions and treatment 
options in prisons and psychiatric facilities 
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as they are now, determinations on which 
option is the least damaging to detainees are 
difficult to render, and decisions might best 
be made on an individual and case-by-case 
basis, depending on the needs of the person 
concerned and the available options in a 
particular country or region. 

In many places of detention in the six partner 
countries, material detention conditions and 
overcrowding of facilities, as well as a lack of 
specialised staff (medical staff, psychologists, 
psychiatrists) negatively impact the availability 
and quality of treatment. In addition, the 
research has found practices with regard to 
isolation, restraint measures, overuse of med-
ication and non-consensual treatment are not 
compliant with international standards. 

The following recommendations apply to all 
facilities where persons with intellectual and/
or psychosocials disabilities are deprived of 
liberty, including prisons, (forensic) psychiatric 
hospitals and other institutions for compul-
sory treatment. 

Conditions of detention for persons with 
intellectual and/or psychosocial disabilities

• Ensure that conditions of detention are 
adapted to the specific needs of persons 
with intellectual and/or psychosocial 
disabilities and, generally, are in line with 
international human rights standards, in 
particular with the UNCRPD.

• Take measures to decongest overcrowded 
facilities, where possible, through the 
application of non-custodial measures and 
outpatient treatment, which are tailored 
to the specific needs of  persons with 
intellectual and/or psychosocial disabilities. 

• Ensure that adequate support and ac-
commodations (physical, informational, 
attitudinal, medical, and other) are available 
and accessible in all facilities where per-
sons with intellectual and/or psychosocial 
disabilities are detained.

• Facilitate cooperation with CSOs and other 
extramural services to ensure that detain-
ees with intellectual and/or psychosocial 

disabilities have access to social and legal 
support, treatment and care.

• Abolish the use of solitary confinement, 
seclusion, isolation, which may amount 
to torture or cruel, inhuman or degrading 
treatment or punishment. Isolation should 
never be used as a punishment and must 
be limited to the shortest period possible.

• Limit the application of restraint measures, 
in line with international human rights 
standards, and, when unavoidable, ensure 
adequate documentation of any use of 
restraining measures. 

• Ensure the availability and accessibility of 
suitable purposeful activities for detainees 
with intellectual and/or psychosocial dis-
abilities with a view to facilitating social 
reintegration.

• Ensure the availability of privileges and 
relaxations of the regime to provide 
opportunities in order to prepare persons 
for their release with a view to facilitating 
social reintegration. 

• Ensure adequate numbers of specialised 
staff (medical staff, psychologists, psychi-
atrists) in all facilities that detain persons 
with intellectual and/or psychosocial 
disabilities, as well as mandatory training 
for prison staff and other institutional staff 
interacting with persons with intellectual 
and/or psychosocial disabilities deprived 
of liberty.

• Ensure cooperation with international 
and national monitoring bodies to 
facilitate oversight and work towards a 
harmonisation of standards for persons 
with intellectual and/or psychosocial 
disabilities.

• Provide detainees with intellectual and/
or psychosocial disabilities with the 
opportunity to share their experiences 
(e.g., by developing a “living library”, where 
they can report and write about personal 
experiences during their deprivation of 
liberty, if they are able to).
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Treatment of defendants and detainees with 
intellectual and/or psychosocial disabilities

• Provide sufficient staffing, resources and 
capacity of inpatient and outpatient medi-
cal and mental health care services in order 
to ensure compliance with international 
human rights standards for defendants 
and detainees with intellectual and/or 
psychosocial disabilities. 

• Guarantee comprehensive medical as-
sessment upon admission to a custodial 
facility and ensure that medically relevant 
information is shared between healthcare 
providers in the community and in custo-
dial settings on a need-to-know basis to 
facilitate continuity of care.

• Ensure early and adequate treatment, 
where needed, including in pre-trial de-
tention. Upon admission, where needed, 
develop a therapy plan jointly with the 
person concerned and ensure that treat-
ment is available, accessible and can be 
commenced as soon as possible.

• Ensure that detainees with intellectual and/
or psychosocial disabilities are continuously 
informed of their treatment, medication, 
condition, etc. in a comprehensible manner 
and ensure that their understanding is 
genuine and informed.

• Maintain adequate updated and accessible 
records on any non-consensual treatment 
to ensure effective remedies and access to 
justice for the person concerned. Ensure 
that these cases are also discussed with the 
person concerned in hindsight to ensure 
full understanding and transparency.

• Define clear legal requirements to offer 
therapeutic measures to the person con-
cerned, especially of a kind that is not only 
related to recidivism prevention but also 
(other) psychosocial needs of the person.

• Amend legislation, where appropriate, to 
bring prison healthcare under the auspices 
of ministries of health instead of ministries of 
justice to ensure treatment and conditions of 
detention are adapted to the specific thera-

peutic needs of persons with intellectual and/
or psychosocial disabilities.  

• Ensure that all health and medical profes-
sionals (including psychiatric professionals) 
obtain the free and informed consent of 
persons with intellectual and/or psychosocial 
disabilities, if needed, through supported 
decision making mechanisms prior to any 
treatment; ensure there is a possibility to 
withdraw consent.

2.7. ALTERNATIVES 
AND PROBATION 

2.7.1. PREVENTION AND DIVERSION

International standards prescribe that depri-
vation of liberty should be a measure of last 
resort (see Section 1.2). Generally, there 
has been a broad consensus throughout 
the project, where experts from all types of 
professional backgrounds were consulted, 
that a shift towards prevention is necessary. 

Experts in the consultation workshops have 
called for strengthening measures that 
prevent a person with intellectual and/or psy-
chosocial disabilities from going through crim-
inal proceedings, such as community-based 
services and social support structures. Such 
measures should be low-threshold, com-
prehensive and high-coverage services, and 
should serve persons with intellectual and/
or psychosocial disabilities in the community 
before and regardless of any criminal offence 
committed. For example, according to the 
Bulgarian Ombudsman, in Bulgaria, psychi-
atric hospitals have patients (e.g. homeless 
persons) who live there permanently due to a 
lack of sufficient residential social services for 
people with intellectual and/or psychosocial 
disabilities.267

When persons with intellectual and/or 
psychosocial disabilities are the subject of 
criminal proceedings, the judiciary should 
consider options that would either dismiss the 
charges completely or not bring any charges 
to begin with, in favour of diversion measures. 
For example, in Germany, the prosecutor has 
the discretion to pursue diversion without 
further reaction, meaning the prosecution 
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can be discontinued if the person's guilt is 
considered minimal and there is no public 
interest in prosecution.268

An expert from the field of psychiatry also 
reported that in Ireland, judges have the 
discretion to refrain from conviction and 
discontinue the proceedings and instead, the 
defendant donates a designated amount of 
money to a so-called “Poor Box”, representing 
a donation to a charity chosen by the judge.269 
Similarly, in Germany, in case of a less serious 
criminal offence, the public prosecution of-
fice, with consent of the person concerned 
and the court, may dispense with the public 
charges and issue measures if the degree of 
guilt does not present an obstacle and the 
measures can eliminate the public interest in 
criminal prosecution.270

In general, in several countries, there are 
options for judges/prosecutors to discontinue 
a criminal case concerning a person with 
intellectual and/or psychosocial disabilities 
if they deem that the offence is not grave 
enough or the person’s disability does not 
reach a threshold of severity. However, these 
decisions do not necessarily constitute diver-
sion. Diversion is an alternative procedure 
in a criminal case where the prosecution 
is interrupted through a deal between the 
defendant and the prosecutor where the 
prosecutor either dismisses the charges 
completely or does not bring any charges to 
begin with.271

Experts from different countries stated that 
prisons constitute a “revolving door” for many 
persons and diversion is a key issue when 
it comes to persons with intellectual and/or 
psychosocial disabilities in the criminal justice 
context. These persons have fallen through 
the “safety net” of their social circle, families, 
general healthcare and community-based 
treatment and support providers. The 
concept of “revolving door” often includes 
persons concerned being subjected to 
treatment for short periods (including very 
often only medication, rather than other 
forms of treatment) and being released with 
no additional support or guidance. Often, the 
situation is aggravated by other factors, such 
as homelessness, lack of social ties and other 

means of support. This lack of resources and 
support within society (and general healthcare 
system) in many cases leads to persons with 
intellectual and/or psychosocial disabilities 
ending up in the criminal justice system for 
minor offences – the criminal justice system 
being the only system that “cannot refuse” a 
person due to lack of resources.

Instead of pursuing criminal proceedings, “you 
have to get people around a table and find 
a tailor-made solution” (as one participant at 
the regional consultation workshop argued). 
This should be a multidisciplinary approach 
and, crucially, involve the person concerned 
and reflect their views. One suggestion that 
has been mentioned is the implementation 
of small-scale, residential, tailored options in 
the community.

In Austria, where pre-trial custodial measures 
may be applicable at the pre-trial stage, the 
law dictates a subsidiarity of deprivation of 
liberty vis-à-vis non-custodial measures/
extramural care and treatment. Pre-trial 
custodial measures must not be ordered (or 
continued) if the aims can also be achieved by 
having the affected person treated and cared 
for without being subjected to a preventive 
custodial measure.272 In this case, the court 
has the possibility to refrain from the pre-trial 
custodial  measure. Before doing so, the 
court may involve the head of the probation 
services and request them to organise a social 
net conference (see case study in Annex 1).

2.7.2. ALTERNATIVES TO 
DEPRIVATION OF LIBERTY

Generally, the national research showed a 
lack of regulations and legislation on the topic 
of alternatives to deprivation of liberty for 
persons with intellectual and/or psychosocial 
disabilities. This leads to inconsistencies in 
courts’ decisions, and although it may leave 
courts with the possibility to impose tailored 
sentences, it can also lead to unchecked 
arbitrariness and fragmented standards. The 
research revealed that when legislations on 
non-custodial measures are available, they 
rarely provide for the specific situation of 
sentencing a person with intellectual and/or 
psychosocial disabilities, which leads to un-
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suited decisions from judges concerning how 
and where the accused needs to undergo 
criminal punishment, or if such punishment 
is lawful at all. Especially as it regards pre-trial 
detention, there are few alternatives for 
people with intellectual and/or psychosocial 
disabilities. 

Experts from all partner countries have 
lamented that there exists too little aware-
ness among judges, prosecutors, lawyers 
and social workers with regard to available 
options for non-custodial measures – where 
they are available. This issue is also linked to 
the lack of training of judges, prosecutors, 
police officers, lawyers and probation officers 
when dealing with a person with intellectual 
and/or psychosocial disabilities, as well as a 
lack of resources. Some experts participating 
in the workshops have recommended that 
databases with civil society organisations and 
facilities that can provide various services 
could be useful. One option could be to 
implement a centralised system containing 
data on available residential care facilities 
(extra-mural and after-care), therapeutic 
services, lists of psychologists/psychiatrists, 
probation services, etc. This would help all ac-
tors involved in supporting the individuals to 
find their way back and prepare an individual 
package, and it would help courts in ordering 
alternative measures, as they would have a 
better overview of the available resources.

Non-custodial measures can constitute an 
important part in the reintegration process. 
However, while non-custodial measures and 
sanctions exist in all partner countries, these 
options are either not sufficient or diverse 
enough, or not available and tailored to 
persons with intellectual and/or psychosocial 
disabilities. They also might not constitute 
viable options for persons with specific 
needs. Probation is also not automatically 
proposed, and even if it is chosen by the 
court as a sentence, it is rarely adapted to 
the specific needs of the person with a mental 
disability. For example, in Italy, there exists an 
alternative to the criminal trial called "messa 
alla prova" or probation, which is widely used. 
Individuals accused of offences that carry a 
maximum sentence of six years can apply for 
it. The program entails a detailed plan and a 

set of activities, including community work, 
and its successful completion results in the 
extinguishment of the offence. However, 
there are no special provisions for defen-
dants with intellectual and/or psychosocial 
disabilities. Probation officers from various 
countries have shared that they seldom 
work with persons with intellectual and/or 
psychosocial disabilities and in such cases, 
there are no tailored programmes available. 
A challenge for probation officers is that 
the available programmes often do not take 
into account persons with disabilities and/or 
substance use disorders. The research shows 
that this category of probationers will show 
lower success rates in terms of rehabilitation, 
which is directly linked to the unsuitability of 
said measures. 

Moreover, the alternatives made available 
for detainees with intellectual and/or 
psychosocial disabilities are often actually 
measures depriving them of liberty, including 
for instance, home detention, closed wards or 
general inpatient treatment. There is a general 
lack of “true” alternatives which genuinely 
focus on the importance of rehabilitation 
and reinsertion into society (e.g. therapeutic 
community). Alternatives also require infra-
structures, facilities, and professionals which 
are often missing. It was reported that many 
defendants needed to wait for months, even 
years, to be provided an alternative to de-
tention in a specialised facility. Occasionally, 
some detainees remain in prison just because 
of the lack of available structures.

Furthermore, such non-custodial measures 
may only be applicable as an alternative to 
serving a prison sentence, and not as an 
alternative to a form of custodial measure 
or preventive detention. For example, 
electronic monitoring with home detention 
is theoretically an option in some countries 
as an alternative to imprisonment (mostly 
towards the end of one’s sentence) but not 
as an alternative to a security measure for 
detainees who have been determined to be 
not criminally responsible. In Austria, there 
are several non-custodial measures that 
are self-standing sanctions: diversion,273 

monetary penalties and the electronic mon-
itoring anklet. However, these non-custodial 
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measures are usually not available to the pre-
ventive measures system (including security 
measures and preventive detention).274 

On the other hand, there are various non-cus-
todial measures that may be ordered by the 
court, in combination with a conditional 
suspension of the measures. These include, 
among others, the order to live at a certain 
residence with a specific family or in a 
specific home/facility; to undergo another 
form of outpatient care or to receive care in 
a daily structure; additionally, the court may 
order specific treatment measures (including 
psychotherapeutic or medical treatment), 
which requires the consent of the person 
concerned.275 The Austrian law provides, 
however, that the court must examine 
whether it can refrain from the execution of 
a security measure or preventive detention 
because the dangerousness can be countered 
with other measures.276 As a rule, probation 
services should also be ordered unless they 
are exceptionally dispensable.277

Similarly, in Germany, when ordering compul-
sory treatment in a forensic psychiatric insti-
tution, the court may suspend the deprivation 
of liberty and order probation measures if the 
aim of the forensic psychiatric treatment can 
be achieved without deprivation of liberty.278 
In this case, an intensive form of offender 
supervision of conduct will be in place 
(Führungsaufsicht).

Probation might not necessarily function 
as an alternative to deprivation of liberty 
(replacing confinement in an institution), 
inasmuch as it can actually prolong the 
period that a person spends under the net 
of criminal justice sanctions. For example, in 
Italy, persons may be sentenced to the REMS 
for no longer than the maximum sentence 
for the offence committed. However, once 
discharged from the REMS, in 56% of cases 
the measure is transformed into probation.279 

It has been noted by experts, however, that in 
some cases, the aftercare provided through 
probation services might be a beneficial form 
of continuity of care, in the absence of which 
persons may struggle to adapt to community 
living.  

Several countries provide for non-custodial 
measures – either linked to discontinuing 
the criminal proceedings or as a part of con-
ditional release or probation – that consist 
of the obligation to participate in a form of 
therapy (e.g., psychotherapy) or undergoing 
outpatient treatment at a healthcare institu-
tion in the community or open wards (e.g., in 
Czech Republic and Germany). For example, 
in Italy, data suggests that about 80% of 
probation prescriptions require residence in 
a therapeutic or rehabilitative community.280 
It is important to mention that while out-
patient compulsory treatment is generally 
preferable to inpatient compulsory treatment, 
it constitutes a security measure nevertheless. 
It should also be noted that in countries where 
outpatient care is available, there is often inad-
equate geographical coverage, with services 
being available primarily in urban areas. The 
punitive nature of outpatient compulsory 
treatment is especially of concern in Italy, 
where there exists no maximum duration for 
probation, meaning a person who is ordered 
into probation in a therapeutic community (as 
an alternative to being sentenced to prison 
or the REMS) could, in theory, be under 
probation indefinitely.281 

With regard to non-custodial measures that 
could be imposed on persons with intellectual 
and/or psychosocial disabilities who have 
been convicted of a criminal offence, options 
that are already in place in some countries 
for certain groups might prove suitable. While 
innovative solutions are needed, adapting 
some practices that are already in place could 
be a pragmatic option in some cases. 

For example, in Austria, social net conferences, 
originally introduced as an alternative to cus-
tody for juveniles, can now also be applied for 
adults. The social net conference is a specific 
program that brings together members of the 
social environment of the person concerned 
(in the context of criminal proceedings) as well 
as other relevant actors (e.g., representatives 
of extramural facilities) with the aim of de-
veloping a binding future plan for the person 
concerned in order to avoid deprivation of 
liberty (by way of conditionally suspending the 
custodial measure or conditional release). (See 
case study in Annex 1)

IMPLEMENTATION UNDER NATIONAL LAW
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2.7.3. RELEASE

The research has revealed that, in all partner 
countries, persons with intellectual and/or 
psychosocial disabilities are frequently not 
assisted or offered services after their sen-
tences reach an end. Furthermore, in prisons, 
programmes aimed at facilitating reintegration 
after release that may be available to some 
detainees who are nearing the end of their 
sentences, are often unsuited to the needs of 
persons with intellectual and/or psychosocial 
disabilities, or entirely unavailable to them. It 
was reported that such persons have a higher 
chance of not being taken care of by their 
families, of ending up unemployed or even 
homeless. Experts have reported that it is 
very difficult for persons with intellectual and/
or psychosocial disabilities to leave prisons or 
other institutions where security measures 
are carried out. The reason is that in order to 
be granted (conditional) release, there must 
be a plan in place as to where the person can 
go afterwards. A lack of social support system 
or a lack of adequate housing options in the 
community can negatively impact release 
prospects. Generally, the research has not 
revealed many promising practices with re-
gard to post-release services for persons with 
intellectual and/or psychosocial disabilities. 

Halfway Houses, such as in Lithuania, have 
been cited as potentially promising (see case 
study in Annex 5). Half-way houses in Lithu-
ania aim to ensure the continuity of the social 
rehabilitation of detainees, facilitate their 
employment activities (i.e., work, education, 
studies), as well as the intensive preparation 
for their release on parole. Although Halfway 
Houses are not exclusively for persons with 
intellectual and/or psychosocial disabilities 
(around 3% of all detainees serve their 
sentence in a half-way house), they are 
considered to be beneficial for them for 
several reasons: half-way houses have small 
communities of detainees and the number 
of staff is higher than in other detention 
facilities; and half-way houses provide a wide 
range of social and community activities and 
the opportunity to strengthen relationships 
with relatives and loved ones, as detainees 
are able to go home on leave for up to two 
days a week. 

However, such placements are temporary 
solutions, with the goal of leading to indepen-
dent living in the community and may not be 
suitable for some persons with intellectual and/
or psychosocial disabilities who are not able 
to live independently. Similarly, in Germany,  
there exist some forensic residential groups 
used as aftercare facilities with follow-up 
socio-therapeutic rehabilitation measures for 
detainees in forensic hospitals. They provide 
a living space for persons concerned and 
support them in developing independence. 
The move-in can already begin during the 
ongoing detention in the clinic as a form of 
trial housing. The duration of the stay usually 
depends on factors such as supervision of the 
person's conduct, supervision orders and the 
person's stage of development.282

It has been mentioned – in Austria, Bulgaria, 
Italy, Slovenia, as well as other countries – 
that one of the major challenges is an ongoing 
reluctance to (conditionally) release persons 
from security measures. One of the main 
reasons is the (fear of) “public denunciation 
and critique” in cases of recidivism of persons 
with intellectual and/or psychosocial disabili-
ties who are released.283  In Italy, persons are 
rarely released from the REMS directly into 
the community; most released persons come 
under other supervision measures instead, 
often for a long time (see the case study in 
Annex 4). This challenge also pertains to the 
aforementioned forensic residential groups 
in Germany. Cooperation between the hos-
pital and these facilities is often complicated 
because there are doubts concerning the de-
tainees and the control measures in place after 
their release. Socio-therapeutic institutions, 
residential homes, residential groups, as well 
as outpatient doctors, psychotherapists and 
social workers often refuse to accept (former) 
detainees because of their offences. However, 
if persons concerned do not find follow-up 
accommodation or have their own flat, their 
detention can be prolonged or they have to 
rely on homeless shelters.284

Another issue that has been noted is that in 
Austria, detainees serving a “regular” prison 
sentence are habitually granted conditional 
release after serving two-thirds of their 
sentence.285
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This option is not available to detainees 
in the preventive measures system, who 
might be detained indefinitely. Experts have 
recommended that conditional release should 
be a possibility for people serving preventive 
detention or preventive custodial measures, 
as a ‘built-in’ feature of the system.

Another difficulty relates to the issue that 
the possibility of release might be tied to an 
“improvement” or “recovery” of the person’s 
condition and – related to that – their (con-
tinued) dangerousness. Naturally, with some 
disabilities, such as intellectual disabilities, no 
“cure” can be expected, even after serving 
compulsory treatment in a psychiatric facility. 
In Austria, as in other countries, whether a 
non-custodial measure is deemed suitable 
often depends on the assessed level of 
‘dangerousness’ that a person presents. 
This is despite an absence of evidence that 
dangerousness can be assessed accurately 
and that such assessments can predict further 
offending. In Austria, there are indications 
that recidivism rates of persons who were in 
preventive detention are rather low.286

 
2.7.4 CONCLUSIONS 
AND RECOMMENDATIONS

The research has revealed several issues 
and shortcomings regarding alternatives 
and probation vis-à-vis defendants and de-
tainees with intellectual and/or psychosocial 
disabilities and a stagnating and unsuited 
legal framework. In most countries, once a 
person with intellectual and/or psychosocial 
disabilities has been convicted of a criminal 
offence, deprivation of liberty is the default. 
As a consequence of unsuitable legislation 
and rules, persons with psychosocial and/
intellectual disabilities are often given lengthy 
prison sentences instead of being granted an 
alternative measure. Experts have argued that 
non-custodial measures, which are often 
considered ‘alternatives’, should become a 
real option rather than a divergence from 
the default. 

In terms of post-release support, the research 
has found that there is a lack of tailored 
services for persons with intellectual and/

or psychosocial disabilities to help with their 
reintegration after release. When services are 
available for detainees in prisons, they may 
not be suited to persons with intellectual and/
or psychosocial disabilities, and for persons 
being discharged after being subjected to a 
security measure or compulsory treatment 
measure, no such services may be available. 
Also, a lack of social support system or a lack 
of adequate housing options in the commu-
nity can negatively impact release prospects.

Recommendations on alternatives to depre-
vation of liberty of persons with intellectual 
and/or psychosocial disabilities

• Strengthen prevention efforts in the com-
munity and the general healthcare systems 
through enhanced social support structures 
and low threshold (mental) health services 
for persons with intellectual and/or psy-
chosocial disabilities to prevent them from 
“ending up” in the criminal justice systems.

• Strengthen the use of diversion measures 
for persons with intellectual and/or psy-
chosocial disability who come into contact 
with the criminal justice system.

• Establish mechanisms to strengthen 
cooperation between courts and social 
services to identify the social conditions 
of a defendant, such as family conditions, 
social net, employment, etc. For all cases 
concerning persons with intellectual and/
or psychosocial disabilities, establish a 
multidisciplinary approach in case manage-
ment for social workers/service providers, 
psychiatrists/psychologists, relatives/close 
persons and judges.

• Create centralised systems collecting infor-
mation on existing facilities and services 
for treatment, care and implementation 
of non-custodial services for persons with 
intellectual and/or psychosocial disabilities 
in a country or state, while also respecting 
the right to privacy and medical confiden-
tiality. This could serve to provide a better 
overview and raise awareness on available 
resources, including outpatient treatment 
options to support courts in ordering 
alternative measures.

IMPLEMENTATION UNDER NATIONAL LAW
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• Increase the number and available forms 
of outpatient treatment (including the 
opportunity for the person concerned to be 
free during the day for community activities 
and to visit the facility only to have dinner, 
sleep, take medication, etc.) to allow for a 
smooth transition into community living.

• Develop new forms of services, specifically 
aimed to support the community living of 
persons with intellectual and/or psychoso-
cial disabilities.

• Consider therapeutic community approach-
es and open forensic psychiatry units for 
the implementation of security measures 
of compulsory psychiatric treatment and 
confinement in a medical institution.

Recommendations on release and rehabil-
itation of persons with intellectual and/or 
psychosocial disabilities

• Ensure the availability and accessibility of 
adequate evidence-based and tailored 
rehabilitation services for detainees with 
intellectual and/or psychosocial disabilities; 
services should involve a multidisciplinary 
approach. 

• Strengthen conditional release mechanisms 
to facilitate the rehabilitation and the 
reintegration of persons with intellectual 
and/or psychosocial disabilities into the 
community. 

• Strengthen post-release and post-discharge 
options and ensure availability of necessary 
aftercare services (including half-way hous-
es, as well as services provided by social 
service providers, probation services, CSOs, 
etc.), providing support for the person with 
intellectual and/or psychosocial disabilities 
upon release. Ensure the involvement of 
the social net of the person concerned. 

• Ensure continuity of care through the 
sharing of treatment and other records with 
service providers in the community, on an 
as-needed basis and with the consent of 
the person concerned.
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03. OVERVIEW ON EU CROSS-
BORDER PROCEEDINGS 
AND FUNDAMENTAL RIGHTS
In the European Union, one of the most basic 
principles applicable among the Member 
States is that of mutual trust as enshrined 
in the Treaty of the European Union (TEU) 
Art 4 (2) and (3).287 This principle was 
interpreted by the Court of Justice of the 
European Union (CJEU) as requiring, “save 
in exceptional circumstances, to consider all 
the other Member States to be complying with 
EU law and particularly with the fundamental 
rights recognised by EU law.”288 The TEU also 
provides for the recognition of the Charter 
of Fundamental Rights of the European 
Union (CFR or “Charter”) as having the same 
legal status as the Treaties.289 Thus, both 
the principle of mutual trust and the need 
for fundamental rights respect apply in the 
context of the EU’s legislative instruments, 
including the Framework Decisions.  

Concerning the topic of cross-border 
proceedings, four Framework Decisions 
are of relevance in the context of this 
project: the European Arrest Warrant 
(2002/584/JHA),290 the Transfer of Pris-
oners (2008/909/JHA),291 the European 
Supervision Order (2009/829/JHA)292 and 
the Probation Measures and Alternative 
Sanctions (2008/947/JHA).293 Art 1 of the 
European Arrest Warrant (EAW FD), of the 
Transfer of Prisoners (TP FD), of Probation 
Measures and Alternative Sanctions (PAS 
FD) and Art 5 of the European Supervision 
Order (ESO FD) consist of a common pro-
vision expressly providing for the obligation 
for the instruments to “respect fundamental 
rights and fundamental legal principles as 
enshrined in Art 6 of the Treaty on European 
Union.”294 This obligation is strengthened 
by Recitals, including one common Recital, 
which stresses the necessity to respect 
fundamental rights, to follow the principle of 
mutual trust and also take into consideration 
the specific cases of persons with intellectual 
and/or psychosocial disabilities.295

The EU fundamental rights framework, in the 
context of cross-border proceedings, relies 
on several international provisions. First, as 
mentioned above, it includes Art 6 of the 
TEU, which states that “the Union recognises 
the rights, freedoms and principles set out in the 
Charter of Fundamental Rights of the European 
Union (…) which shall have the same legal value 
as the Treaties. (…) The rights, freedoms and 
principles in the Charter shall be interpreted in 
accordance with the general provisions in Title 
VII of the Charter (…). Fundamental rights, as 
guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms and as they result from the constitu-
tional traditions common to the Member States, 
shall constitute general principles of the Union's 
law.”296 

Second, and as indicated in Art 6 TEU, the 
fundamental rights framework of the EU 
includes the CFR. Under Art 52, the Charter 
indicates that “in so far as this Charter contains 
rights which correspond to rights guaranteed 
by the Convention for the Protection of Human 
Rights and Fundamental Freedoms, the meaning 
and scope of those rights shall be the same as 
those laid down by the said Convention. This 
provision shall not prevent Union law providing 
more extensive protection. (…)”.297 Art 53 of 
the Charter states that “nothing in this Charter 
shall be interpreted as restricting or adversely 
affecting human rights and fundamental free-
doms as recognised, in their respective fields of 
application, by Union law and international law 
and by international agreements to which the 
Union or all the Member States are party (…)”.298

Finally, and following the wording of Art 53, 
the EU is a party to the UNCRPD, together 
with all the Member States, which means that 
the treaty is part of the fundamental rights 
framework. The CJEU has adjudicated on 
a case involving an individual with a mental 
disability, confirming the application of the 
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UNCRPD in EU jurisdictions by following 
the Convention’s definition of “disability”, 
stating it was “a condition caused by an illness 
medically diagnosed as curable or incurable 
where that illness entails a limitation which 
results in particular from physical, mental or 
psychological impairments which in interaction 
with various barriers may hinder the full and 
effective participation of the person concerned 
in professional life on an equal basis with 
other workers, and the limitation is a long-
term one.” 299 The obligation to respect the 
rights of persons with disabilities is further 
strengthened by Art 21 of the Charter, which 
focuses on non-discrimination. It states that 
“any discrimination based on any ground such as 
sex, race, colour, ethnic or social origin, genetic 
features, language, religion or belief, political or 
any other opinion, membership of a national 
minority, property, birth, disability, age or sexual 
orientation shall be prohibited.”300 Following the 
UNCRPD provisions, the term “disability” is 
defined as “long-term physical, mental, intellec-
tual or sensory impairments which in interaction 
with various barriers may hinder (the) full and 
effective participation (of persons) in society on 
an equal basis with others.”301

Art 53 of the Charter also provides for the min-
imal level of protection provided vis-à-vis EU 
law, stating notably that the Charter cannot be 
interpreted as “restricting or adversely affecting 
human rights and fundamental freedoms as rec-
ognized (…) by the European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms.”302 The jurisprudence of the ECtHR 
represents the lowest threshold for protection 
and has been relied on by the CJEU in cases 
involving cross-border proceedings.

The EU fundamental rights framework thus 
relies on different international instruments, 
which were interpreted in the context of 
several CJEU judgements. The most relevant 
caselaw developed in the context of cross-bor-
der proceedings in relation to fundamental 
rights was Aranyosi and Căldăraru303 (and 
later ML304 and Dorobantu,305 among others). 
They all involve the use of the EAW FD, as 
no cases could be identified that relied on 
the TP, ESO and PAS FDs and fundamental 
rights. In Aranyosi and Căldăraru, the Court 
stated that, if there is a real risk that a specific 

fundamental right of the requested person 
will be violated by surrendering him or her 
to the issuing State, the national court of the 
executing State should refuse to do so.306 

When doing so, the Court expressly stressed 
that such decision constituted an exceptional 
derogation to the principle of mutual trust 
between Member States.307 In the judgement, 
the Court created a two-step approach to 
guide national jurisdictions. At the outset, it 
must be established that there are systemic 
and generalised deficiencies in the state of 
the issuing authority (step 1); and that there 
are good grounds to believe that the specific 
person that is subject to the European Arrest 
Warrant will indeed suffer a breach of the a 
fundamental right (step 2). The CJEU later 
indicated that, in order to apply the two-step 
approach, the first step needs to be confirmed 
before the instance can demonstrate the 
second.308 If both steps are completed, the 
executing authority may refuse to surrender 
the individual under Art 1(3) EAW. 

Art 8 EAW FD lays out the information to 
be transmitted by the issuing state to the 
executing state in the context of the EAW.309 
However, such a list does not include spe-
cific guarantees for the transfer of arrested 
individuals who suffer from intellectual and/
or psychosocial disabilities. Based on the prin-
ciple of mutual trust, states should rely on the 
presumption of good treatment. However, the 
EAW FD provides for the ad hoc possibility 
of the executing state to request additional 
information to the issuing state if the former 
finds it insufficient to allow the surrender.310 

In the cases of Aranyosi and Căldăraru, Do-
robantu and E.D.L.,311 the fundamental right 
not to be subjected to inhuman or degrading 
treatment, as found in Art 4 of the Charter, 
had been violated. The cases relied also on 
the European Convention on Human Rights 
provisions, under Art 3 (prohibition of torture) 
and Art 15 (derogation in time of emergency), 
as well as on ECtHR jurisprudence. Read in 
combination with Art 23(4) of the EAW 
Framework Decision, which stipulates that 
“the surrender may exceptionally be temporarily 
postponed for serious humanitarian reasons, 
for example if there are substantial grounds for 
believing that it would manifestly endanger the 

OVERVIEW ON EU CROSSBORDER PROCEEDINGS AND FUNDAMENTAL RIGHTS
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requested person's life or health,”312 these cases 
demonstrate the central role of the right not 
to be subjected to inhuman and degrading 
treatment in EAW proceedings. Indeed, out of 
the two fundamental rights which have been 
relied on by the Court to accept the refusal for 
the executing state to surrender an arrested 
individual, Art 4 is the most used. 

In the cases of LM313 and Lluís Puig Gordi,314 

the fundamental right of having access to a tri-
bunal established by law, as found in Art 47 of 
the Charter, had been recognised by the Court 
as having been violated, adding the right to a 
fair trial to the right not to be subjected to tor-
ture. The cases also relied on Art 6 (right to fair 
trial) of the ECHR and on associated ECtHR 
jurisprudence. The Lluís Puig Gordi case added 
the necessity for the first step of the test from 
Aranyosi and Căldăraru to be fulfilled before 
finding whether the second step was met.315 
The right to a fair trial and, more accurately, 
the right to be tried by a tribunal established 
by law, is thus the second fundamental right 
that the Court relied on to accept an execut-
ing state’s refusal to surrender an arrested 
individual after the right to not be subjected 
to inhuman and degrading treatment. As of 
today, and despite subsequent cases and 
preliminary references having been brought in 
front of the Court (which could have allowed 
for more fundamental rights to be accepted 
in the context of Art 23(4) EAW FD), only Art 
4 and Art 47 of the Charter were used.

Most recently, the CJEU issued a preliminary 
ruling316 (E.D.L.) related to the fundamental 
right not to be subjected to inhuman or 
degrading treatment, as well as the right to 
health in the context of EAW proceedings. 
However, the right to health as evoked by 
the Court, was not that from the Charter 
(Art 35) and thus constituting a fundamental 
right, but instead was found in Art 23(4) 
of the EAW FD.317 The Court also did not 
consider the right to integrity (Art 3 of the 
Charter) as having been violated despite its 
inclusion in the preliminary referral addressed 
to Luxembourg.318 This ruling shows the 
Court’s conservative approach to Art 1(3) 
and Art 23(4) of the EAW FD, presenting the 
refusal to surrender an arrested individual as 
a necessarily rare exception to the principle 

of mutual trust between Member States.319 

An in depth analysis of the E.D.L. ruling will 
be presented in Section 3.1.1.

3.1 EUROPEAN 
ARREST WARRANT 

3.1.1 EAW AND 
FUNDAMENTAL RIGHTS

The EAW FD or FD 2002/584/JHA is a 
simplified cross-border judicial surrender 
procedure with the aim of replacing previous 
lengthy extradition tools. Adopted in the 
aftermath of the 2001 9/11 attacks amid 
concerns that existing extradition laws were 
too cumbersome to effectively tackle serious 
cross-border crimes, the European Arrest 
Warrant (EAW) is regarded as the flagship 
EU judicial cooperation measure.

However, the EAW may have severe impli-
cations for persons concerned. For example, 
the EAW involves the arrest and surrender of 
a person for the purpose of standing trial or 
to serve a sentence in a country other than 
where the person is located. This typically 
involves detention in the country of arrest, 
as well as where the person is surrendered to. 
Because of the long distance in a cross-border 
setting, people face separation from their 
families, potential job loss, and may be sent 
to a country where they have no social ties, 
support system or do not even speak the 
language.320

The EAW FD contains a number of refer-
ences to fundamental rights in its text. These 
include Recital (10): “The mechanism of the 
European arrest warrant is based on a high 
level of confidence between Member States. Its 
implementation may be suspended only in the 
event of a serious and persistent breach by one 
of the Member States of the principles set out 
in Article 6(1) of the Treaty on European Union, 
determined by the Council pursuant to Article 
7(1) of the said Treaty with the consequences 
set out in Article 7(2) thereof.”

Recital 12 is a provision common to all four 
framework decisions (“common recital”): “This 
Framework Decision respects fundamental 
rights and observes the principles recognised 
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by Article 6 of the Treaty on European Union 
and reflected in the Charter of Fundamental 
Rights of the European Union, in particular 
Chapter VI thereof. Nothing in this Framework 
Decision may be interpreted as prohibiting 
refusal to surrender a person for whom a 
European arrest warrant has been issued 
when there are reasons to believe, on the 
basis of objective elements, that the said ar-
rest warrant has been issued for the purpose 
of prosecuting or punishing a person on the 
grounds of his or her sex, race, religion, ethnic 
origin, nationality, language, political opinions 
or sexual orientation, or that that person's 
position may be prejudiced for any of these 
reasons.”

Art 1(3) also is a provision common to all four 
framework decisions (“common article”), stat-
ing that: “This Framework Decision shall not 
have the effect of modifying the obligation to 
respect fundamental rights and fundamental 
legal principles as enshrined in Article 6 of the 
Treaty on European Union.” 

In 2021, fundamental rights issues led to 86 
refusals reported by ten of the 25 replying 
Member States. 64 of these refusals were 
registered in Germany alone. By way of 
comparison, ten Member States reported 108 
refusals in 2020, 73 of those being registered 
in Germany alone, as was found by the Euro-
pean Commission for the year 2021.321 

3.1.2 EAW AND PERSONS WITH 
INTELLECTUAL AND/OR  
PSYCHOSOCIAL DISABILITIES

The EAW FD is the only one of the four 
framework decisions that does not contain 
any provisions concerning persons with 
intellectual and/or psychosocial disabilities. 
However, the 2013 Recommendation calls 
upon Member States to strengthen certain 
procedural rights of  suspects in situations of 
vulnerability or accused persons in criminal 
proceedings and of persons in situations of 
vulnerability who are subject to European 
Arrest Warrant proceedings.323 It provides 
that: 

“The executing Member State should ensure 
that a vulnerable person who is subject to 
European arrest warrant proceedings has the 
specific procedural rights referred to in this 
Recommendation upon arrest.”324

Concerning persons with intellectual and/
or psychosocial disabilities vis-à-vis the 
principles established by the UNCRPD and 
its Committee, more entry points could be  

considered at the EU level. For example, the 
Charter enshrines fair trials rights, especially 
the presumption of innocence and the rights 
of defence under Art 48.

In this sense, it may be particularly interest-
ing to note that the CJEU has interpreted 
the Directive (EU) 2016/343 as applying 
to proceedings covering committal to a 
security measure/psychiatric hospital, where 
the person is declared to be not criminally 
responsible but is subjected to a detention 
measure justified on therapeutic and safety 
grounds (See Section 2.4.).325 

One could thus question if the transfer of a de-
fendant with intellectual and/or psychosocial 
disabilities to countries that do not interpret 
the presumption of innocence in such a way 
could in principle be in violation of Art 48 EU 
Charter (presumption of innocence and the 
rights of defence) and could thus amount to 
a ground for refusal under Art 1(3) EAW FD. 

In conclusion, the EAW FD is the most used of 
all four FD and does offer protection to indi-
viduals involved in these proceedings vis-à-vis 

Refusal to execute an EAW based on general fundamental rights grounds in 2021 
(Article 1.3 EAW FD)322 

Austria Bulgaria Germany Italy Lithuania Slovenia

0 2 64 4 X 0
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fundamental rights violations for both its recit-
als and the common provision on Art 6 TEU. 
However, it is the only framework decision 
which includes no provisions relevant to the 
situation of persons with psychosocial and/
or intellectual disabilities. As seen, the 2013 
Recommendation acts as a complementary 
document to protect individuals in situations 
of vulnerability, but remains a non-binding 
text.

The EAW FD is also the only one of the four 
FDs which was adjudicated on by the CJEU 
in a case involving a person with intellectual 
and/or psychosocial disabilities, namely, the 
E.D.L preliminary ruling.

Nature of decision - Preliminary 
Ruling requested by Italy

Date - 18 April 2023 
Jurisdiction - CJEU

Question to the CJEU - “Must Article 
1(3) of Framework Decision 2002/584, 
examined in the light of Articles 3, 4 
and 35 of the Charter, be interpreted 
as meaning that, where it considers 
that the surrender of a person suffering 
from a serious chronic and potentially 
irreversible disease may expose that 
person to the risk of suffering serious 
harm to his or her health, the executing 
judicial authority must request  that the 
issuing judicial authority provide infor-
mation allowing the existence of such 
a risk to be ruled out, and must refuse 
to surrender the person in question if 
it does not obtain assurances to that 
effect within a reasonable period of 
time?”

Among the several decisions issued by 
the CJEU on the EAW FD in respect of 
fundamental rights violations, the E.D.L. 
case represents a landmark (along with the 
Aranyosi and Caldararu case). The requesting 
national jurisdiction (Italy) asked the CJEU in a 
preliminary ruling whether the Arrest Warrant 
Framework Decision Art 1(3) could be inter-
preted in light of the Charter Art 3 (right to 
integrity of the person), Art 4 (prohibition of 
torture and inhuman or degrading treatment 

or punishment) and Art 35 (right to health 
care). The result would lead to the possibility 
for the executing state to refuse the extradi-
tion of an arrested person in the case where 
the individual suffers from a serious illness. 
The Court, in its preliminary ruling, first re-af-
firmed the principle of mutual trust, stating 
that Member States must presume that health 
checks and health services will be provided 
in any EU country in the case the arrested 
individual needs it.326 

The Court then added a caveat to this prin-
ciple by evoking Art 23(4) of the European 
Arrest Warrant Framework Decision, which 
states that, if the arrested person were to be 
endangered by the extradition process, the 
state could choose to temporarily suspend 
it. For this decision to be valid, the executing 
state needs to check whether there are sub-
stantial grounds to believe that, based on ob-
jective elements such as medical certificates 
or expert reports, the execution of the arrest 
warrant might put at risk the health of the 
arrested person. Such risk must be evident. 
This request follows Art 15(2) of the EAW 
FD which states that “if the executing judicial 
authority finds the information communicated 
by the issuing Member State to be insufficient to 
allow it to decide on surrender, it shall request 
that the necessary supplementary information 
(...) be furnished as a matter of urgency.”327 The 
Court then recalled that such assessment 
must be interpreted in the light of Art 4 of 
the Charter.328 

The ruling subsequently stated that there 
could be a possibility whereby the mere 
transportation of an arrested individual from 
a Member State to another could constitute 
a potential violation of Art 4 of the Charter. 
For this to happen, the executing judicial 
authority must have found that:

“(...) in the light of the objective material 
before it, substantial and established 
grounds for believing that the surrender 
of the requested person, who is seriously 
ill, would expose him or her to a real risk 
of a significant reduction in his or her life 
expectancy or of a rapid, significant and 
irreversible deterioration in his or her state 
of health.”329
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The Court stated that, in this case, the 
executing state needed to request from 
the issuing state all necessary information 
in order to make sure that the conditions 
surrounding the execution of the European 
Arrest Warrant would be carried out such as 
to avoid any violation of Art 4 of the Charter 
and Art 23(4) of the EAW FD.330 If the issuing 
state can provide such guarantees, the 
executing state must therefore execute the 
arrest warrant.331

However, there may be situations whereby 
the executing authority would conclude that 
there are serious and established grounds 
to believe that, if the arrested individual is 
surrendered to the issuing state, the person 
would be at risk (as pointed out at paragraph 
41). The executing state can come to this 
conclusion relying on the information pro-
vided by the issuing state and also on any 
other relevant information. Two conditions 
have been laid down in the preliminary 
ruling: the necessity to find there are 
substantial grounds to believe the arrested 
individual could see their health put at risk 
following paragraphs 41 and 42 on the one 
hand, and the obligation for this risk not to 
be short-term on the other hand.332

The Court subsequently stated that, 
based on the circumstances, it did not 
find it necessary to rely on Art 3 (right to 
integrity) and Art 35 (right to health care) 
of the Charter.333 The ruling did not provide 
any further explanation on the dismissal of 
other Charter provisions and followed its 
established jurisprudence by solely using 
Art 4 of the Charter. Finally, it must be 
pointed out that, despite the reliance on 
Art 4 of the EU Charter on the prohibition 
of torture and inhuman or degrading 
treatment or punishment, the Court did 
not apply the two-step test established in 
Aranyosi and Căldăraru. Therefore, when 
rendering a decision on health-related 
issues based on Art 23(4) EAW FD, the 
CJEU will check whether the health of the 
concerned individual will be at risk (risk of 
imminent death or risk of suffering a seri-
ous, rapid and irreversible decline in their 
state of health or a significant reduction 
in life expectancy) and observe that this 

risk is not short-term. However, the Court 
will not check whether there are systemic 
or generalised deficiencies affecting an 
objectively identifiable group of persons 
to which the requested person belongs on 
the one hand, and whether there is a spe-
cific and precise analysis of the individual 
situation of the requested person vis-à-vis 
potential violations on the other hand.334In 
this sense, the CJEU’s approach when 
confronted with health endangerment of 
the concerned individual who needs to go 
through a cross-border transfer is closer 
to its jurisprudence related to asylum and 
migration than to its EAW jurisprudence. 
Indeed, the CJEU already decided that 

“even where there are no substantial 
grounds for believing that there are systemic 
flaws in the Member State responsible for 
examining the application for asylum, the 
transfer of an asylum seeker within the 
framework of the Dublin III Regulation can 
take place only in conditions which exclude 
the possibility that that transfer might result 
in a real and proven risk of the person 
concerned suffering inhuman or degrading 
treatment”.335

 
The E.D.L. ruling proves that the threshold 
to rebut the mutual trust presumption is 
very high at the level of the CJEU. This 
tendency is also illustrated in general by the 
two-step approach created by  Aranyosi and 
Căldăraru, which requires that the individual 
proves first that there are systemic and 
generalised deficiencies in the state of the 
issuing authority and that there are good 
grounds to believe that the specific person 
that is subject to the EAW will indeed suffer 
a breach of their fundamental rights. It was 
argued during the consultation workshop 
that the second step should suffice in order 
to refuse the execution, as fundamental 
rights violations could take place in a specific 
detention centre and only there in a given 
statef. This high threshold, as found in E.D.L. 
and Aranyosi and Căldăraru, shows how the 
CJEU considers the principle of mutual 
trust and the presumption of the respect 
of fundamental rights by Member States as 
a priority.336

OVERVIEW ON EU CROSSBORDER PROCEEDINGS AND FUNDAMENTAL RIGHTS
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3.2 TRANSFER OF 
PRISONERS

3.2.1 TP AND FUNDAMENTAL RIGHTS

The transfer of prisoners covers custodial 
sentences or measures involving deprivation 
of liberty and allows for the transfer of a 
sentenced person from one Member State 
to another Member State for the execution 
of a custodial sentence or measure involving 
deprivation of liberty. The rationale behind 
the Framework Decision is to facilitate social 
rehabilitation by enabling sentenced persons 
to serve their sentences in the environment 
where they have the strongest social connec-
tions and support.

When it comes to fundamental rights, the TP 
FD includes the common recital as well as 
the common article (see Section 3.1.1). The 
TP FD also contains:

Recital (14): “This Framework Decision shall  
not have the effect of modifying the obli-
gation to respect fundamental rights and 
fundamental legal principles as enshrined in 
Article 6 of the Treaty on European Union.”

 
3.2.2 TP AND PERSONS WITH 
INTELLECTUAL AND/OR  
PSYCHOSOCIAL DISABILITIES

The TP FD does contain certain provisions 
relevant for detainees with intellectual and/
or psychosocial disabilities, including the 
following:

Art 1(b): “(…)‘sentence’ shall mean any custodial 
sentence or any measure involving deprivation 
of liberty imposed for a limited or unlimited 
period of time on account of a criminal offence 
on the basis of criminal proceedings.” 

Art 9: “1. The competent authority of the 
executing State may refuse to recognise the 
judgment and enforce the sentence, if: (…) (k) 
the sentence imposed includes a measure of 
psychiatric or health care or another measure 
involving deprivation of liberty, which, not-
withstanding Article 8(3), cannot be executed 
by the executing State in accordance with its 

legal or health care system. (…) 3. In the cases 
referred to in paragraph 1(a), (b), (c), (i), (k) and (l), 
before deciding not to recognise the judgment 
and enforce the sentence, the competent 
authority of the executing State shall consult 
the competent authority of the issuing State, 
by any appropriate means, and shall, where 
appropriate, ask it to supply any necessary 
additional information without delay.”

However, the TP FD does not provide for 
specific procedural accommodations for 
persons with intellectual and/or psychosocial 
disabilities. For example, most EU Directives 
and Recommendations are not applicable at 
the post-trial stage. 

The TP FD thus includes fundamental rights 
guarantees both in its Recital and in the 
common provision on Art 6 TEU, just like the 
EAW FD. Contrary to the latter, however, 
it does include relevant parts applicable to 
persons with psychosocial and/or intellec-
tual disabilities in cross-border proceedings, 
notably providing a ground for refusal in cases 
whereby psychiatric medical treatments given 
as a sentence by the issuing state are not law-
ful in the executing state. Nonetheless, there 
is still a lack of provisions directly referring to 
persons with intellectual and/or psychosocial 
disabilities.

 
3.3 EUROPEAN SUPER- 
VISION ORDER

3.3.1 ESO AND FUNDAMENTAL RIGHTS 
 
The ESO allows a judicial authority in a Member 
State where a person is suspected of having 
committed an offence to ask the state where 
the person resides to monitor compliance with 
pre-trial supervision measures. These measures 
consist of specific prohibitions or obligations in 
anticipation of the trial being held. This allows 
a suspected person to remain in their state of 
residence under supervision measures until the 
trial takes place in the issuing Member State 
instead of facing surrender under an EAW 
and pre-trial detention in the issuing Member 
State. It aims to promote, inter alia, social 
rehabilitation and non-custodial measures for 
non-residents (Art 1).
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Together with the PAS FD, it was adopted 
to mitigate the risks created by the EAW 
and diversify alternatives available. Both 
instruments were welcomed at the time of 
adoption as offering a solution to the problem 
of overreliance on the EAW, as well as the 
fundamental rights consequences linked to 
this overreliance.

When it comes to fundamental rights, the ESO 
FD includes the common recital as well as the 
common article (see Section 3.1.1). Although 
lower, considering that the PAS FD applies 
only to non-custodial measures, fundamental 
rights risks may arise and should be assessed. 
This could be, for example, in the case where 
the person concerned is subjected to a mea-
sure of medical/therapeutic treatment that is 
not compatible with international standards 
(eg., certain non-consensual practices).

3.3.2 ESO AND PERSONS WITH 
INTELLECTUAL AND/OR 
PSYCHOSOCIAL DISABILITIES

The ESO does contain certain provisions 
relevant for defendants with intellectual and/
or psychosocial disabilities. While in principle, 
all supervision measures indicated under Art 
8(1) could be applied also to defendants with 
intellectual and/or psychosocial disabilities, 
a certain measure is explicitly targeting this 
group. 

Article 8(2) contains a separate list of 
measures setting out that the supervision 
measures can apply, only if the State has been 
notified. Among such measures, subsection 
(d) includes “an obligation to undergo thera-
peutic treatment or treatment for addiction.”

The following countries have agreed to 
supervise the obligation to undergo thera-
peutic treatment or treatment for addiction: 
Slovenia, Belgium, Denmark, Spain, France, 
Austria, Germany, Portugal, Croatia and 
Romania.337 

In certain cases, the notifications issued by 
Member States to inform the EC on their 
transposition laws when implementing 
directives and framework decisions338 seem 
to also set up a number of conditions. For 

example, Austria notified that it is prepared to 
monitor the obligation to undergo treatment 
for addiction or other medical treatment, but 
only if the person consents to the measure.339 
Similarly, the notifications of Portugal refer to 
“Treatment, with prior consent, for an addiction 
which contributed to the commission of the 
offence, in an appropriate institution.”340

Other countries do not seem to have notified 
at all or have notified that they will not mon-
itor the obligation to undergo therapeutic 
treatment or treatment for addiction. These 
include: Bulgaria, Italy, Lithuania, Cyprus, 
Czech Republic, Estonia, Greece, Hungary, 
Ireland, Latvia, Luxembourg, Netherlands, 
Poland, Slovakia and Sweden.341

However, the ESO FD does not provide 
specific procedural accommodation for 
persons with intellectual and/or psychosocial 
disabilities. For example, most EU Directives 
and Recommendations are not applicable in 
the post-trial stage. This may be problematic, 
for example, in respect of the provisions on 
consent.

The ESO FD therefore includes fundamental 
rights guarantees both in its recital and in 
the common provision on Art 6 TEU. It also 
includes relevant parts applicable to persons 
with intellectual and/or psychosocial disabili-
ties in cross-border proceedings vis-à-vis the 
obligation to undergo medical treatment as a 
supervision measure. This measure is, how-
ever, limited as it necessitates the agreement 
of the executing state in order to be applied. 
Just like in the context of the EAW and the 
TP FD, the ESO FD does not contain any 
provision specifically targeting persons with 
intellectual and/or psychosocial disabilities.

OVERVIEW ON EU CROSSBORDER PROCEEDINGS AND FUNDAMENTAL RIGHTS
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3.4 ASUPERVISION OF PRO-
BATION MEASURES AND 
ALTERNATIVE SANCTIONS

3.4.1 PAS AND FUNDAMENTAL RIGHTS

The PAS FD allows for the transfer of a sen-
tenced person to a different Member State to 
serve a non-custodial sentence imposed by 
the original issuing state. It allows convicted 
persons who want to move to their home 
country to serve their non-custodial sentence 
there without the risk of violating the terms of 
their sentence by moving to another Member 
State (and subsequent arrest and surrender 
under the EAW because of such violation). It 
aims to ensure the due course of justice and 
promote non-custodial measures for non-res-
idents (Art 2). It enables sentenced detainees 
to serve within an environment in which they 
have the strongest social and cultural bonds, 
relations and support, and gives them the best 
chances of rehabilitation.342

Together with the ESO, it was adopted to 
mitigate the risks created by the EAW and 
strengthen alternatives. When it comes to 
fundamental rights, the PAS FD includes the 
common recital as well as the common article 
(see Section 3.1.1). The PAS FD also includes:

Recital 16: “A Member State may refuse to 
recognise a judgment and, where applicable, a 
probation decision, if the judgment concerned 
was issued against a person who has not been 
found guilty, such as in the case of a men-
tally ill person, and the judgment or, where 
applicable, the probation decision provides 
for medical/therapeutic treatment which the 
executing State cannot supervise in respect of 
such persons under its national law.”

Even though the PAS FD applies to 
non-custodial measures and therefore the 
risks for fundamental rights violations are 
lower, fundamental rights risks should still 
be assessed, just like for the ESO FD. This 
could, for example, be the case when the 
person concerned is subjected to a measure 
of medical/therapeutic treatment that is not 
compatible with international standards (e.g., 
certain non-consensual practices). 

 
3.4.2 PAS AND PERSONS 
WITH PSYCHOSOCIAL AND 
INTELLECTUAL DISABILITIES

The PAS FD does contain certain provisions 
relevant for defendants with intellectual and/
or psychosocial disabilities. While in principle, 
all supervision measures indicated under Art 
4 could be applied also to defendants with 
intellectual and/or psychosocial disabilities, 
certain measures are explicitly targeting 
this group. Art 4 includes: “an obligation to 
undergo therapeutic treatment or treatment 
for addiction.” Contrary to the ESO FD, these 
measures are all applicable and no additional 
notification procedure is necessary. 

The following additional provisions are to 
be noted, as they could also be relevant for 
persons with intellectual and/psychosocial 
disability: 

Art 11: “The Competent authority of the 
executing State may refuse to recognize the 
judgment or, where applicable the probation 
decision if: … i) the judgment or, where 
applicable the probation decision provides 
for medical/therapeutic treatment which, 
notwithstanding Article 9, the executing 
State is unable to supervise in view of its 
legal or health-care system.”

However, the PAS FD does not provide spe-
cial procedural accommodations for persons 
with intellectual and/or psychosocial disabil-
ities. For example, most EU Directives and 
Recommendations are not applicable in the 
post-trial stage. This may also be problematic 
for the provisions on consent.

The PAS FD thus contains provisions on 
fundamental rights both in its recitals and 
in its common provision on Art 6, just like 
the three other afore-mentioned FDs. It also 
contains certain provisions which could apply 
to individuals in situations of vulnerability, 
as well as specific parts directly targeting 
persons with intellectual and/or psychosocial 
disabilities.
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States are required to transpose EU law into 
their own national legal systems. However, 
they are not obliged to follow the exact same 
wording and can add rules. The requirement 
is that the national transposition meets the 
aims of the framework decision/directive, but 
it is up to each individual Member State to 
develop its own laws to determine how to 
apply these rules.343 While some countries 
take this leeway as an opportunity to add 
safeguards and protections for the concerned 
individuals, others decide to take a more 
restrictive approach. 

The four tables provide an accessible and 
comprehensive summary of transposition laws 
and relevant provisions, as well as a legislative 
overview of which articles are missing. It 
must also be stressed that, in the case where 
a State has a corresponding national article, 
the provision can sometimes be incomplete or 
include caveats or alternative wording.

04. NATIONAL TRANS- 
POSITION OF THE  
FRAMEWORK DECISIONS
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EAW Criminal 
responsibility

In absentia 
hearing

Postponement 
or refusal of  
surrender for 
human rights  
violations

Right to a  
lawyer a legal 
instruction  
and translations

Fundamental 
rights 

Consent

Austria344 Art.9(1) Art.11(1) Art.25(1) Art.16a(1) and 
§ 30a(1) (2) (3)

Art.19(1) (4) Art.2a0(2)

Germany345 Art.83(1) Art.83(1) (2) (3) Art.83c(4) Art.83j(1) (2) (3) 
(4)

Art 73 Art.80(3) and 
83b(2)

Italy346 Art.18 Art 18-ter. (1) 
(2) (3) 

Art 23. (2) (3) (4) 
and Art 24.(1)

Art 9.  (5 bis) and 
Art 10.(1) and Art 
12.(1)

Art.1(3 ter) and 
Art 2.(1)

Art 14.(1) (2) 
(4) (5)

Bulgaria347 Art.6(1) Art 40(2) Art.54(3) Art.43(4) (5) (7) 
and art.44(3)

Art.45

Slovenia348 Art.10(10) and 
Art.13

Art.35(3) Art.17, Art.19, 
Art.16 and Art.20

Art.3 Art.21, Art.22 
and Art.23

Lithuania349 Art.8(2) Art.9(5) Art.9(3)(1) Art.8(1)(6) and 
art.51(1) (8)350 

Art.9(3) (1) and 
art.71(2)351 

Art.71(3)352 

TP Right to 
appeal

In absentia 
hearing

Postponement 
or refusal of 
surrender for 
human rights 
violations

Right to a 
lawyer and 
legal in-
struction 
and transla-
tions

Consent Social 
reintegra-
tion

Medical 
treatment

Criminal re-
sponsibility

Austria353 Art.42b(7a) Art.40(12) (re-
fusal)

Art.41(8) Art.42 Art.40(5)

Germany354 Art.84b(4) 
and 
Art.84g(2) 
and 
Art.84h(3) 
and Art.85d

Art.84b(3) Art.84a(3) 
(4) and 
Art.84l(4) 
and 
Art.85(2)

Art.83(1) (2)

Italy355 Art.15(3) Art.13(1)(i) Art.7(2) (post-
ponement)

Art.15(3) Art.1 and 
Art.5(4) and 
Art.6(5) and 
Art.10(1) 
(4) and 
Art.12(5)

Art.5(2) Art.13(1)
(m)

Art.13(1) (g)

Bulgaria356 Art.12(10) 
(11)

Art.15(1) 
(9) an d 
Art.12(6)

Art.12(3) 
(4) (5)

Art.22 Art.9(3) 
and 
Art.10(3)

Art.15(11) Art.15(1) (7)

Slovenia357 Art.132(1) (8) 
(refusal)

Art.120(2) 
and 
Art.123(2) 
(3) 

Art.133(3) Art.132(1)
(9)

Art.132(1) 
(6)

Lithuania358 Art.7(6) Art.7(3) and 
Art8(9)

Art.8(1) (1)(re-
fusal)

Art.8(9) (b) Art.3(2)(2) Art.3 and 
Art.5(2) and 
Art.6(3)

 Art.8(11) Art.8(1) (4)

Table with national transposition laws for TP

Table with national transposition laws for EAW
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*(“immunity from criminal liability in accor-
dance with the norms of international law 
or the laws of the Republic of Lithuania”)

Table with national transposition laws for ESO

Table with national transposition laws for PAS

ESO Right to 
appeal

In absentia 
hearing

Postponement 
or refusal of 
surrender for 
human rights 
violations

Right to a 
lawyer and 
legal in-
struction 
and transla-
tions

Consent Social  
reintegration

Medical 
treatment

Criminal 
responsi-
bility

Austria359 Art.101(1) (9) Art.100(1) 
(10)

Art.101(2) Art.100(1) 
(8)

Germany360 Art.90u(2) 
and 
Art.90v(1)

Art.90p(1) 
(2) and 
Art.90y(1)

Italy361 Art.12(5) Art.10(2) Art.6(2) Art.13(1)(g) 
(age limit)

Bulgaria362 Art.8 Art.7(2) Art.7(3) Art.6(3) 
and Art.16

Slovenia363 Art.107(2) 
and 
Art.109(4)

Art.107(2) Art.102(2) 
and Art.103

Art.102(2)

Lithuania364 Art.41(8) Art.40(4) (2) 
and art.43(2)

Art.40(4)(7)*

PAS Right to 
appeal

In absentia 
hearing

Postponement 
or refusal of 
surrender for 
human rights 
violations

Right to a 
lawyer and 
legal in-
struction 
and transla-
tions

Consent Social 
reintegration

Medical 
treatment

Criminal 
responsi-
bility

Austria365 Art.82(9) 
(c) (aa) (bb)

Art.82(9)(a) 
(b) (c)

Art.84(3) Art.82(12) 
and 
Art.84(5)

Art.82(10)

Germany366 Art.90c(4) 
(2) and 
Art.90h(2) 
and 
Art.90i(3)

Art.90c(3) 
(1) (b)

Art.90c(2) Art.90c(4) 
(1)

Art.90b(6) 
(m)

Italy367 Art.13(1) 
(h) (3)

Art.13(1) (h) 
(1) (2)

Art.1 Art.12(3) Art.4(1) 
(m) and 
Art.13(1) 
(i)

Art.13(1)(g) 
(age limit)

Bulgaria368 Art.15(10) 
(c) and 
Art.17

Art.15(10) 
(a) (b) and 
Art.16(2)

Art.15(10) 
(b)

Art.15(10) 
(c)

Art.15(11) Art.15(1) (9) 
(age limit)

Slovenia369 Art.170(4) Art.178(2) Art.178(1) and 
Art.179(2)

Art.163(j)

Lithuania370 Art.26(6) Art.27(1)(10) 
(a) (b)

Art.27(1) (1) Art.26(3) Art.25(3) 
(11) and 
Art.27(1) 
(12)

Art.27(1)(4) 
(age limit)
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4.1 TRANSPOSITION IN-
VOLVING SAFEGUARDS

4.1.1 GROUNDS FOR REFUSAL

4.1.1.1 FUNDAMENTAL RIGHTS VIOLA-
TIONS

Regarding the EAW FD, Austria reported 
that the transposition contains additional 
provisions on grounds for refusal to surren-
der based on fundamental rights violation. 
The domestic legislation provides a two-fold 
limitation: Firstly, the court must have ob-
jective indicators for the violation. Secondly, 
the concerned person must lack remedies 
before the ECtHR or the CJEU.371As the 
latter requirement can generally only 
be determined in cooperation with the 
issuing authority, further information may 
be requested by the executing authority. 
This is based on the consideration that 
fundamental rights violations are best 
determined and dealt with in the course 
of the proceedings in the issuing state.372 
Austria also de facto appoints an expert 
to make an assessment of the individual 
on their fitness to be transferred before 
any transit in general, despite the fact that 
such safeguard is not expressly provided 
for in the national legislation, allowing for 
a possible suspension or postponement of 
the transfer.373 Germany evoked a domestic 
case concerning the obligation to investigate 
potential fundamental rights violations for 
a person in a situation of vulnerability even 
without an already existing expert statement 
describing a possible danger.374 This jurispru-
dence goes beyond what the Italian court 
asked the CJEU in the E.D.L. case,375 which 
only dealt with the possible danger found 
on the basis of an expert statement. The 
German jurisprudence rather focused on the 
general obligation to investigate potential 
violations in the executing country.

Vis-à-vis the TP FD, and regarding the 
particular aspect of the grounds for the 
refusal to execute a request for transferring 
a prisoner, partner countries have identified 
additional bases in national transposition 
acts. Similar to the EAW FD,376 the TP FD 
already foresees the possibility to refuse a 

transfer in case the decision was decided in 
order to punish someone for their “sex, race, 
religion, ethnic origin, nationality, language, 
political opinion or sexual orientation”.377 To 
this discriminatory component, Slovenia 
notably added that a sentence which could 
be considered to have been rendered in 
violation of fundamental rights or freedoms 
could also be a ground for refusal.378 Italy 
also pointed out in their national report 
that fair trial violations, as a category of 
fundamental rights, could be the basis for a 
refusal to execute the sentence.379 Still on 
the TP FD, Slovenia pointed out the possi-
bility for courts to reject the recognition and 
execution of the imposed sentence when it 
includes psychiatric treatment, healthcare 
or another measure involving deprivation 
of liberty which cannot be executed in 
the country.380 Bulgaria also reported that 
a court is not required to recognize and 
execute a judicial act when the imposed 
punishment includes coercive medical mea-
sures (compulsory treatment) or measures 
involving deprivation of liberty.381

Concerning the ESO FD, Austria reported 
that, as an executing authority, the national 
transposition foresees a ground for refusal 
relating to a violation of the principles laid 
down in Art 6 TEU, or if there are objective 
indicators that the ESO was issued for the 
purpose of persecuting or punishing this 
person based on discriminatory grounds.382 
While grounds for refusal related to funda-
mental rights are optional under the ESO FD, 
they are binding under national law.

4.1.1.2 SOCIAL REHABILITATION

The necessity to keep the best interest of 
the individual involved in the proceedings 
was also reported as a potential ground for 
refusal to execute proceedings in the context 
of framework decisions. 

Regarding the TP FD, Slovenia added a ground 
related to the best interest of the defendant, 
reporting that a national court could submit to 
a competent authority of the issuing state an 
opinion of refusal stating the reasons why the 
transfer to Slovenia would not facilitate the 
integration of the person concerned into the 

NATIONAL TRANSPOSITION OF THE FRAMEWORK DECISIONS
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social environment.383 The need to focus on 
rehabilitation and not only on the sentence 
was also highlighted during the consultation 
workshop by German representatives. 

The TP, ESO and PAS FDs have, as a goal, 
to ensure the concerned individual can ulti-
mately be rehabilitated and reintegrated into 
the community. However, the comparative 
tables presented above show that for the 
TP FD, only Italy,384 Bulgaria, Slovenia and 
Lithuania included a provision on social re-
integration in their national law. For the ESO 
FD, only Austria included such a provision. 
Finally, on the PAS FD, which is dedicated 
to alternatives to detention and probation 
and thus should take social reintegration as 
a core principle, only Slovenia included in 
their transposition laws any provisions on 
rehabilitation. 

4.1.2 ADDITIONAL 
SAFEGUARDS 

4.1.2.1 LEGAL ASSISTANCE

Among the different additional safeguards, 
research has revealed that some states 
strengthened the right to legal assistance 
in the context of cross-border proceedings.

In respect of the EAW FD, Slovenia re-
ported the obligation for the defendant to 
have a defence counsel appointed during 
the entire surrender proceedings, or from 
the first hearing on the surrender until the 
execution of the surrender.385 The protection 
even extends to a right to choose a lawyer 
from the issuing Member State. The inves-
tigating judge then provides the requested 
person with information received from the 
competent authority of the issuing state to 
facilitate the choice of a lawyer, including 
information on eligibility for free legal aid.386 
In Austria, the right to have access to legal 
aid is guaranteed and defendants who are 
in a vulnerable position have the right to 
free representation in (all) interrogations.387 

In case of language difficulties, interpreters 
are available.388 Italy, for its part, ensures that 
third persons, including family members or 
consular authorities, can be notified of the 
EAW as part of the legal aid.389

4.1.2.2 REFUSAL OF THE TRANSFER

Finally, a particular additional safeguard ob-
served was the case of refusing the execution 
of a FD that would lead to a fundamental 
rights violation in itself.

Concerning the TP FD, Slovenia mentioned 
a complaint received by the national Ombud-
sperson about a Slovenian national who was 
prosecuted in Poland.390 It had been estab-
lished that the sentenced individual had an 
intellectual and/or psychosocial disability and 
the question of the person’s mental capacity 
was also considered. Their parents received in-
formation about the execution of the security 
measure of compulsory psychiatric treatment, 
notably involving the use of electric shocks. 
The Ombudsperson, informed by the parents 
of the individual, contacted the Ministry of 
Foreign Affairs and also the Polish Ombuds-
man. The person was transferred to Slovenia 
and the security measure was implemented 
at the Forensic Psychiatry Unit. The person 
avoided violent medical interventions but was 
still detained in a psychiatric unit.

4.2. CHALLENGES 
WITH REGARD TO 
TRANSPOSITION

4.2.1 RESTRICTIVE TRANSPOSITION 
OF FRAMEWORK DECISIONS

4.2.1.1 ABSENCE AND ALTERATION 
OF SOME PROTECTIVE PROVISIONS

Among the shortcomings observed in 
national transpositions of the four FDs, the 
first shortcoming is created by the restrictive 
transpositions of EU law into domestic legis-
lation, notably in the case where provisions 
have been altered or removed altogether. 
The research also revealed shortcomings 
which affect, in particular, persons with 
intellectual and/or psychosocial disabilities 
who are the subjects of cross-border pro-
ceedings. 

Concerning the ESO FD, national reports 
highlighted a tendency to leave aside the 
FDs’ provisions that might concern per-
sons with intellectual and/or psychosocial 
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disabilities, like Art 8(1) (d) and (e) ESO 
FD.391  Bulgaria reported that the national 
legislation indeed left aside the possibility 
to supervise therapeutic treatment or treat-
ment for addiction measures and that health 
conditions were not taken into account when 
criminal legal capacity was being assessed.392 

Germany also did not transpose the exact 
words of the ESO FD, notably leaving aside 
the commitment to undergo therapy. The 
report, however, stated the country later 
acknowledged that therapeutic treatment 
and treatment for addiction could be mon-
itored, provided that the person concerned 
consents in a notification to the European 
Council in 2016, a non-binding document.393 
Slovenia, for its part, reported that the na-
tional legislation transposing the ESO FD 
did not contain any provisions regarding the 
applicability or the manner of application of 
the ESO FD to persons with intellectual and/
or psychosocial disabilities or in general to 
persons in a situation of vulnerability.394

Regarding the PAS FD, some states have 
reported incomplete transpositions with 
direct consequences for persons with intel-
lectual and/or psychosocial disabilities. Slo-
venia, for its part, did not transpose Recital 
5 of the PAS FD which protects individuals 
from discrimination in the context of the 
PAS proceedings. Although this provision 
does not expressly include disability as a 
ground for non-application, it could still 
have been interpreted in a broader way 
to encompass any form of discrimination 
by national courts. Slovenia also did not 
fully transpose Recital 16 dealing with the 
possibility of not recognising a judgement 
that is rendered against an individual who 
was found not criminally responsible; the 
Recital gives the example of a "mentally ill 
person" or where the probation involves 
medical treatment which would run con-
trary to the legislation of the executing 
state.395 Slovenia’s legislation, however, 
while evoking the possibility to refuse the 
sentence when it includes medical treat-
ment that would go against national law, 
does not make a reference to the wording: 
“judgment concerned was issued against a 
person who has not been found guilty, such 
as in the case of a mentally ill person”.396

4.2.1.2 ADDITIONAL OBLIGATIONS

Shortcomings in national transpositions can 
emanate from altered or missing provisions 
and from a different wording. In other cases, 
issues can also come from added provisions 
that conflict with fundamental rights appli-
cation.

Concerning the TP FD, Austria created the 
obligation of equivalency of the measure 
concerning the TP proceedings. This “adapted” 
measure should correspond to the original 
measure and must not be more severe than 
the latter. If the sentence is higher than the 
maximum sentence under Austrian law, 
the court has to reduce the sentence to 
the maximum sentence, but not more.397 If 
the measures cannot be adopted, the court 
may refuse to execute. To be in line with the 
TP FD, a broad interpretation is required, 
thus also including proceedings concerning 
persons with intellectual and/or psychosocial 
disabilities who, because of their disability, 
are subjected to other proceedings.398 Some 
challenges arose in practice due to the 
specific rules applicable for persons with 
intellectual and/or psychosocial disabilities 
who are found criminally responsible but still 
subjected to security measures (see Section 
2.5). As not all countries provide for this type 
of measure, the execution of a sentence in 
another country may be hindered and thus 
the transfer refused. Expert interviews have, 
however, revealed that there have been trans-
fers in the past despite this rule. Therefore, 
persons with intellectual and/or psychosocial 
disabilities can be at a disadvantage because 
of the fragmented legislation at the national 
level in the EU. This is to add to the general 
problem of the lack of specific provisions 
about defendants with intellectual and/or 
psychosocial disabilities in the TP FD, just 
like for the EAW FD.

4.2.2 ADDITIONAL SAFEGUARDS 
AT THE NATIONAL LEVEL

4.2.2.1 REFUSAL OF THE PROCEEDINGS

As seen above, transposition gives States 
the possibility to adapt the EU provisions 
and, notably, to make it more efficient at the 
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domestic level but also to add protective 
provisions. However, the research showed 
that some countries did not take the oppor-
tunity of the transposition to create better 
protections despite the existence of certain 
CJEU jurisprudence already highlighting the 
issue of forcing persons with intellectual and/
or psychosocial disabilities to go through 
cross-border proceedings. 

Concerning the EAW FD, a major point of 
contention within the EAW proceedings is 
that of postponement and the absence of 
any possibility to refuse the surrender. The 
need for such a possibility was highlighted in 
the E.D.L. case at the CJEU.399 Slovenia400 and 
Bulgaria,401 for their parts, have not identified 
any transposed provision adding this option, 
but only that health reasons could be invoked 
to push the date of the transfer as found in Art 
23 EAW FD. Slovenia stressed that, although 
postponements have been observed, this 
would not affect the decision on the transfer 
in any case.402 Lithuania added that the appli-
cation for postponement could only be made 
by the prosecutor and not by the defence.403 
Finally, as can be seen in the comparative 
tables on transposition laws (see Section 4), 
Bulgaria’s domestic legislation does not even 
contain a provision on fundamental rights.

The comparative tables revealed that the 
TP FD, contrary to the EAW FD, was not 
transposed with a focus on fundamental rights 
despite the fact that both FDs involve a transit. 
Only Austria,404 Slovenia405 and Lithuania406 
included a provision at their domestic level on 
possible refusal to execute the FD because of 
fundamental rights violations. Italy, for its part, 
only recognises the possibility to postpone 
and not to refuse the execution of the FD in 
cases of fundamental rights violations.

4.2.2.2 NO ADDITIONAL 
PROCEDURAL SAFEGUARDS

Among the additional provisions that could 
have been found in the national transposi-
tions of the four FDs, the research shows an 
absence of procedural safeguards.

Concerning the EAW FD, Lithuania pointed 
out that the mandatory presence of a legal 

representative is foreseen in cases where 
Lithuania is the executing State but not the 
issuing State.407 Slovenia also reported that, 
during the EAW proceedings, the defendant 
did not have the right to a person of trust to 
be present, or that there are no guidelines on 
the obligation to record hearings involving 
persons with intellectual and/or psychosocial 
disabilities.408 Although the recording of 
interviews is quite common, the decision to 
do so remains with the investigating judge. 
 

4.2.2.3 NO ADDITIONAL PROVI-
SIONS TO PROTECT PEOPLE WITH 
INTELLECTUAL AND/OR PSYCHO-
SOCIAL DISABILITIES

It was found that States did not add protective 
provisions at the domestic level applying to 
persons with intellectual and/or psychosocial 
disabilities in cross-border proceedings. 

Regarding the EAW FD, there is a general ab-
sence of protective provisions in domestic leg-
islations and a missed opportunity concerning 
transposition laws. This was notably pointed 
out by Bulgaria409 and Slovenia.410 Lithuania 
evoked a situation whereby a defendant in a 
vulnerable state sees their needs assessed 
and from such assessment safeguards can 
be applied. However, this decision depends 
entirely on the actors involved as there is also 
a lack of specialised guidelines.411 Slovenia 
also stressed how judges and prosecutors 
would only rely on the information found in 
the EAW notice by the executing authority, 
which means that if a person with intellectual 
and/or psychosocial disabilities has not been 
assessed before arriving on Slovenian territo-
ry, they will not be upon arrival.412 Defendants 
in a vulnerable situation will therefore end 
up following the same proceedings as the 
rest of the defendants and only go through 
psychiatric examination once admitted to a 
detention facility. Such difficulties were high-
lighted during the consultation workshop with 
prosecutors, where an Italian judge evoked the 
unsuitable nature of the EAW as a legal basis 
when it involved a person with an intellectual 
and/or psychosocial disability, going as far as 
stating that there should be a presumption of 
a fundamental rights breach in this case.
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Regarding the TP FD, Austria stressed the 
issue of the lengthiness of the proceedings, 
stating that if a transfer is postponed or 
refused, it is primarily due to lack of timely 
response by the issuing authority. Many 
experts have pointed out that cross-border 
proceedings are lengthy and bureaucratic. 
The authorities prefer to have the execution 
of a custodial measure in Austria rather than 
having to physically move an individual 
across borders. This consideration some-
times seems to take priority over the needs 
of the most vulnerable detainees.413

In respect of the PAS FD, partner countries 
like Austria414 and Slovenia415 have reported 
that no additional safeguards were included 
in national laws concerning persons with 
intellectual and/or psychosocial disabilities. 
During the consultation workshop, an Italian 
expert added that safeguards were all the 
more necessary in the context of probation, 
as it could require that the individual moves 
to another country and has their sentence 
translated. It was observed that such 
adaptation was much more difficult than 
a TP proceedings for instance, where the 
individual only has to be sent to another 
state. The participant evoked examples from 
Italy where interpretation and translation 
during the proceedings were of poor quality 
and also added there was a need for cul-
tural adaptation on the part of officials and 
interpreters.

On both the ESO and the PAS FDs, as 
indicated by the comparative tables on 
national transposition laws, none of the six 
partner countries have added provisions on 
criminal responsibility related to disability 
(with Lithuania having a more open provision 
referring to the norms of international law 
or the laws of the Republic of Lithuania, see 
Section 4). Although lack of criminal liability 
is included as a ground for the refusal to 
execute all four FDs in the case where the 
individual was a minor, no transposition laws 
mentioned mental disability explicitly. On the 
PAS FD, only Bulgaria, Italy and Lithuania 
have a provision on criminal responsibility, 
but only in relation to the age limit and not 
on disability.  

4.3 SAFEGUARDS 
IN RELATION TO 
PERSONS WITH  
INTELLECTUAL AND/OR 
PSYCHOSOCIAL  
DISABILITIES IN 
TRANSPOSITION LAWS

4.3.1 CONSENT IN THE 
CONTEXT OF TRANSFERS 

4.3.1.1 INCLUSION OF CONSENT 
IN THE LEGISLATION

Consent is a component which can be found 
in all four FDs, emanating from the individual 
concerned, the executing State or the issuing 
State, a component which can play a role 
before the trial or after. The consent to transfer 
from a State to another by the individual is 
the one on which this study primarily focuses, 
as it raises several issues concerning funda-
mental rights applications. Consent related to 
individuals’ transfer can be found in the EAW 
FD,416 ESO FD,417 TP FD.418 However, such 
consent-related provisions are not identical 
and do not uniformly grant the individual 
the possibility to refuse a transfer with full 
knowledge and understanding of the situation.

Regarding the EAW FD, it is clear that consent 
is amongst the safeguards that need specific 
attention regarding persons with intellectual 
and/or psychosocial disabilities. Among the 
four FDs, it is the only one that allows for the 
individual to fully refuse a transfer. Article 11 
states that “when a requested person is arrested, 
the executing competent judicial authority shall, 
in accordance with its national law, inform that 
person of the European arrest warrant and of its 
contents, and also of the possibility of consenting 
to surrender to the issuing judicial authority” and 
Art 13 states that “each Member State shall 
adopt the measures necessary to ensure that 
consent and, where appropriate, renunciation, 
as referred to in paragraph 1, are established 
in such a way as to show that the person 
concerned has expressed them voluntarily and 
in full awareness of the consequences. To that 
end, the requested person shall have the right 
to legal counsel.”
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The partner countries have, however, reported 
an eclectic state of affairs at the domestic level 
on the matter. States like Lithuania419 and 
Slovenia420 do not offer better safeguards 
on the necessity to ensure a person with 
intellectual and/or psychosocial disabilities 
has given their informed consent on the 
proceedings. The report from Lithuania stated 
that judges could intervene when they believe 
the defendant is not understanding their 
situation, which remains an arbitrary decision 
not emanating from a binding legislation. It was 
notably pointed out that a large proportion of 
detainees, when they are interviewed and are 
given explanations on the EAW FD, still do not 
understand their situation fully with or without 
a disability. An expert interviewed in the con-
text of the project stated that individuals most 
of the time “do not understand the seriousness 
of the consequences of their signatures or 
consent given to certain procedures.”421 Lith-
uania also evoked the Letter of Rights given 
to defendants to explain their rights and their 
possibility to refuse the transfer, stating it was 
not accessible, even for people who are not 
in a situation of vulnerability.422 This issue was 
also stressed by Slovenia, where the legislation 
stipulates that defendants need information 
on the EAW procedure but does not men-
tion any obligation to provide individuals in 
a vulnerable position accessible forms and 
documents.423 Lithuania also reported that a 
distinction is made on consent but not on the 
vulnerability of the defendant. The distinction 
is made between consent given in the context 
of general criminal proceedings and consent 
given in the context of an EAW. Although the 
latter is usually faster and easier to give, it is 
then followed by a hearing during which judg-
es check whether the defendant understands 
what they are agreeing to and to verify that 
the consent is genuine.424 On the other side of 
the spectrum, Italy showed that the requested 
person could consent to their surrender both 
at the validation hearing and at the hearing for 
the coercive measures.425

4.3.1.2 WHEN CONSENT IS NOT 
INCLUDED IN THE LEGISLATION 

In the case where consent by the individual 
for a transfer is not provided for at the na-
tional level de jure, the research conducted 

by partner countries showed that the need 
to ensure that persons with intellectual and/
or psychosocial disabilities could provide 
genuine and informed consent was felt by 
relevant actors. The research thus shows how 
consent was sought de facto.

Concerning the TP FD, following Art 6, 
consent to transfer is not a requirement in 
several situations, including when the judge-
ment is forwarded to the Member State of 
the defendant’s nationality; to the Member 
State to which the sentenced person will 
be deported once they are released from 
the enforcement of the sentence on the 
basis of an expulsion or deportation order 
included in the judgement or in a judicial or 
administrative decision or any other measure 
consequential to the judgement; and to the 
Member State to which the sentenced per-
son has fled or otherwise returned in view 
of the criminal proceedings pending against 
them in the issuing State or following the 
conviction in that issuing state.426 In the case 
where the defendant has an intellectual and/
or psychosocial disability, however, consent 
is of particular importance. If consent is not 
an actual requirement, other safeguards 
need to be put in place to adapt the pro-
ceedings to a vulnerable group. Italy has 
pointed out that, if defendants have good 
legal representation, their voices would be 
better heard and consent would be more 
seriously taken into account despite the 
lack of an obligation to obtain it before a 
transfer.427 Finally, Lithuania has reported 
that, even though the TP procedure does not 
provide for exceptions or special application 
requirements for persons with intellectual 
and/or psychosocial disabilities, judges verify 
the genuineness of the consent of the con-
victed person by holding court hearings.428 

However, Bulgaria presented a case where 
the consent of the defendant was not taken 
into consideration despite their vulnerability, 
notably because of the absence of any 
domestic legislation requiring consent 
be given.429 It involved an individual who 
was not present at the court hearing and 
did not express an opinion then. From the 
declaration of the person attached to the no-
tification from Austria (the State transferring 



100

the detainee), it can be established that he 
did not consent to the sending of the court 
decision and the notification to Bulgaria, 
stating as reasons the poor conditions in the 
prisons in Bulgaria and that he would receive 
no visits once there. The Bulgarian court 
nonetheless decided that the man should 
be placed under compulsory treatment in a 
regular psychiatric hospital near his place of 
residence in Bulgaria.

4.3.2 CONSENT FOR TREATMENT

Transfers from one state to another consti-
tute an important part in FDs proceedings, 
as it could easily lead to fundamental rights 
and procedural rights violations of persons 
with intellectual and/or psychosocial 
disabilities compared to other measures. 
However, some of these other measures 
also represent a challenge for persons with 
intellectual and/or psychosocial disabilities 
when it comes to safeguards, namely, the 
obligation to undergo medical treatment. 
As shown by the comparative tables on 
national transposition laws, not all domestic 
legislation contains provisions on medical 
treatment. Regarding the ESO FD, only 
Austria430 and Slovenia431 have included 
an article on treatment. Regarding the TP 
FD, Austria432 and Germany433 have no 
provisions on treatment. 

Concerning the ESO FD, some Member 
States have changed the content on consent 
regarding the supervision measure imposing 
therapeutic treatment while transposing the 
EU text. Medical treatment is presented in 
the FD as an optional supervision measure 
as opposed to a mandatory one.434 Austria 
stated that national law transposed such an 
optional supervision measure into a com-
pulsory measure, provided that the person 
concerned consented to said measure, which 
strikes a balance.435 In Lithuania, although 
the obligation contained in the transposed 
legislation to undergo therapeutic treatment 
or treatment for addiction is included in 
the list of non-custodial penalties, there 
is no such obligation in the list of super-
vision measures.436 Slovenia stated that 
national courts could execute supervision 
measures by applying mutatis mutandis the 

provisions of the Criminal Code regarding 
measures of custodial supervision or security 
measures.437These include an obligation to 
undergo therapeutic treatment or treatment 
of addiction, which is enforced by custodial 
supervision with the ordering of treatment 
in an appropriate medical institution, and if 
the person consents, also to treatment of 
addiction to alcohol or drugs. This means 
that the individual is not required to give 
their consent in the case of orders involving 
medical treatment. Slovenia also mentioned 
that, when an order to undergo treatment 
is issued, there is not even a list of national 
institutions that implement such measures 
in the country, although the obligation to 
prepare such a list was prescribed over a 
decade ago.438

4.3.3 CONSENT FOR  
IN ABSENTIA HEARINGS 

Another part of the proceedings included 
in the framework decisions and which must 
be highlighted in respect of the specific 
situation of vulnerable persons is hearings. 
They can be considered as the continuation 
of a consent requirement as hearings exist 
to inform the person involved about their 
situation and ensure they understand the 
proceedings as well as ask if they have 
questions. However, it was observed that 
most hearings could be held in absentia in 
the context of the four FDs. While there 
can be instances where in absentia hearings 
are possible and adapted, one must see that 
such acceptance cannot so easily be applied 
in a case involving a person with intellectual 
and/or psychosocial disabilities. 

Regarding the EAW FD, the relevant pro-
vision is Art 14 on hearings and consent 
to surrender, which states that “where the 
arrested person does not consent to his or her 
surrender as referred to in Article 13, he or she 
shall be entitled to be heard by the executing 
judicial authority, in accordance with the law 
of the executing Member State.” The specific 
aspect on in absentia hearings focused on 
by partner countries was, however, the trial 
hearing and not on the hearing dedicated to 
ensure consent is given before a surrender. 
This provision is Art 5 and states that:
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“The execution of the European arrest warrant 
by the executing judicial authority may, by 
the law of the executing Member State, be 
subject to the following conditions: where 
the European arrest warrant has been issued 
for the purposes of executing a sentence or a 
detention order imposed by a decision rendered 
in absentia and if the person concerned has 
not been summoned in person or otherwise 
informed of the date and place of the hearing 
which led to the decision rendered in absentia, 
surrender may be subject to the condition that 
the issuing judicial authority gives an assurance 
deemed adequate to guarantee the person who 
is the subject of the European arrest warrant 
that he or she will have an opportunity to apply 
for a retrial of the case in the issuing Member 
State and to be present at the judgment.” 

Research conducted by partners on this 
topic showed that no additional safeguards 
were added de jure or de facto to ensure in 
absentia hearings were restricted or used as 
the last resort. The defendants do not have 

to be part of the hearing taking place before 
the surrender. Italy reported that, if the 
individual had knowledge of the trial or that 
they voluntarily evaded it, the courts could 
still proceed with the EAW and surrender 
the person, which follows the EAW FD’s 
spirit.439 In absentia hearings are also possible 
in Slovenia in the context of the fulfilment of 
an EAW.440 No information was found on the 
adequate assurance to guarantee the person 
will have an opportunity to apply for a retrial 
of the case, as found in the FD. Germany, on 
the other hand, appears to have adopted a 
more protective interpretation of the possibil-
ity to refuse to execute. In 2021, 26 Member 
States (13 of which did not record any cases) 
reported a total of 159 refusals to execute an 
EAW based on decisions rendered in absentia 
and Germany alone reported 105 cases.441

Member States which have refused to 
execute an EAW in the context of criminal 
proceedings involving irregular in absentia 
trial hearings in 2021

Regarding the ESO FD, the text does not pro-
vide for a consent requirement in the case of 
a hearing. Just like for the TP FD, the failure of 
the individual to appear if regularly summoned 
is not an obstacle to the consideration of the 
case, as stated in the Bulgarian research, even 
though it is a general rule.442 Germany also 
reported that, at the national level, when the 
supervision measure includes a transfer to an-
other Member State as an optional provision, 
the individual could voice their agreement or 
disagreement. However, the courts will be the 
ultimate decision-maker in these cases, and 
are not bound by the individual’s choice.443 
In general, consent was not an important part 
of the ESO FD and the concerned individual 
is rarely asked their opinion. The ESO also 
does not provide for specific safeguards for 
persons with intellectual and/or psychosocial 
disabilities and national legislations have not 
added protection in their transpositions of the 
framework decision. 

The specific PAS FD also does not provide 
for a specific safeguard for persons with 
intellectual and/or psychosocial disabilities 
regarding in absentia hearings. The text 
provides at Art 9 (1)(e)444 that in absentia 
hearings are a ground for non-recognition 
except when the concerned individual was 
informed by a competent authority of the 
time and place of the proceedings and did 
not attend it. This was also transposed at 
the national level, as was pointed out by 
Bulgaria, which stated that the failure of the 
person to appear when regularly summoned 
is not an obstacle to the consideration of 
the case.445Italy also transposed this article, 
allowing in absentia hearings if the individual 
has been officially informed but did not at-
tend anyway and did not add any particular 
safeguards regarding vulnerable persons.446 

Member States which have refused to execute an EAW in the context of criminal proceedings involving 
irregular in absentia trial hearings in 2021

Austria Bulgaria Germany Italy Lithuania Slovenia

4 3 0 105 X 0
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4.3.4 RECOMMENDATIONS

Ensure the informed consent 
of the concerned individual:

• Establish formal procedures to ensure the 
free and informed consent of suspected 
or sentenced persons at the national level, 
in particular in the context of consent for 
medical treatment in cross-border pro-
ceedings and in the context of in absentia 
hearings. The concerned individual must 
understand the proceedings they are 
currently in as well as the consequences 
of their given consent.

• Ensure interpretation and translation in 
EU languages when necessary, in partic-
ular during hearings and when seeking 
medical treatment, to ensure the person 
concerned understands the proceedings.

• Ensure that persons with intellectual and/
or psychosocial disabilities in criminal 
proceedings are involved in the process 
from the beginning to the end and that 
decisions are not taken without them.

Ensure a safe transfer:

• Ensure prompt assessment of the suitabil-
ity of a person to be subjected to transfer, 
taking into account particular needs and 
circumstances, notably the looking to the 
country where they have the strongest 
social ties or medical accommodation 
during the transfer.

• Ensure accommodations of support 
(e.g., company of a person of trust or 
with medical assistance) throughout the 
transfer to avoid possible deteriorations 
of the situation of the person concerned.

• Ensure continuity of care in case of 
transfer (including by providing neces-
sary documentation of services/therapy 
received). Information transmitted needs 
to be translated or directly written in the 
language of the executing state.

Adapt EU standards and jurisprudence 
to the concerned individuals’ needs: 

• Implement the 2013 Recommendation 
by all Member States and create specific 
guidelines in order to better adapt such 
cross-border proceedings to persons with 
intellectual and/or psychosocial disabili-
ties, with a focus on consent. 

• Ensure that focus in cross-border cases is 
on the assessment of the individual’s state 
and risks of fundamental rights violations 
rather than the enforcement of the princi-
ple of mutual trust and mutual recognition 
among Member States. Organise strategic 
litigation to change the CJEU jurispru-
dence and remove the first step of the 
two step approach as established in the 
Aranyosi and Căldăraru decision (systemic 
or generalised deficiencies or deficiencies 
affecting an objectively identifiable group 
of persons to which the requested person 
belongs). 
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05. APPLICATION OF THE 
FRAMEWORK DECISIONS 
IN MEMBER STATES

5.1 GENERAL CHALLENGES

The general tendency observed in both the 
national research and the workshop tran-
scripts is that EU framework decisions were 
difficult to understand, difficult to apply and 
mostly time-consuming. Austria indicated 
that it was a long (and often costly) process 
for the legal representatives of persons 
concerned in the context of cross-border 
proceedings due, inter alia, to language 
barriers and the difficulties met in commu-
nicating with their client and the relevant 
authority.447 Bulgaria also evoked the issues 
of language barriers, notably in the context 
of the use of the PAS FD, reporting the un-
availability of interpreters and translators for 
many languages, even European ones. This 
issue particularly applies in the context of 
smaller cities. In bigger towns, it was stated 
that there is no specialisation for interpreters 
anymore, neither for those who participate 
in proceedings where minors are involved 
nor in criminal matters where disabled 
persons are involved, which means they 
are not aware of the specific terminology.448 

Slovenia mentioned the overly bureaucratic 
nature of the proceedings and the superficial 
nature of the checklists involved. They high-
lighted that information was aplenty but not 
always relevant, notably on the contextual 
part of the proceedings.449

As was discussed during the regional consul-
tation workshop, the fact that the defendant 
concerned is a person with intellectual and/
or psychosocial disabilities adds another layer 
of obstacle in the cross-border proceedings. 
It was said that such individuals will usually 
be perceived as dangerous, which will be 
used as an informal ground for refusal to 
rely on any FD involving the transfer to their 
jurisdiction or their supervision within their 
State for instance.

5.2 LACK OF DATA

The lack of data is the only issue which has 
been identified by all six partner countries 
as well as participants of the workshops 
concerning all four framework decisions. 

Concerning the EAW FD, Bulgaria reported 
the absence of statistics at the national level 
on EAW in general.450 Austria, a federal state, 
wrote on the difference between the Min-
istry of Justice being the issuing authority 
and collecting data, and the regional courts 
as executing authorities which, on their 
side, do not systematically collect data.451 
It was also reported how the data itself was 
not thorough. An Italian participant pointed 
out during the consultation workshop that 
either there is a lack of data altogether or 
databases exist but are unknown to the 
relevant actors.

Regarding the TP FD, data is either not 
systematically gathered, like in Bulgaria452 
or Lithuania,453 or collected in a very limited 
manner, like in Austria.454 There, while the 
Ministry of Justice collects data as issuing 
authority, the courts do not systematically 
collect data. Where data is available by the 
Ministry of Justice, it is also limited. 

For the ESO FD, partner countries including 
Bulgaria455 and Lithuania456 have reported a 
lack of data collection regarding its use. The 
latter added that data could exist but was not 
made public and accessible. 

Finally, concerning the PAS FD, just like the 
EAW, TP and ESO FDs, its application at 
the national level is also poorly documented 
because of an absence of data collection on 
these cases. Lithuania stated that, if there 
were any statistics on the use of the PAS, it 
was not accessible to the general public.457 
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Bulgaria wrote that the reason why there 
was no data on PAS was because there was 
no case to begin with, including no case 
involving persons with intellectual and/or 
psychosocial disabilities.458 Slovenia also 
indicated it could not find any case involving 
persons with intellectual and/or psychosocial 
disabilities.459

The second issue found in respect of data 
concerns the absence of disaggregated 
data, which corresponds to the separation 
of compiled information into smaller units 
in order to elucidate underlying trends and 
patterns. A Portuguese participant evoked 
the difficulty to navigate cases without a 
functioning database offering research tools 
or filtering for research. Such possibility is 
paramount in order to better monitor the 
way in which persons with intellectual and/
or psychosocial disabilities are involved in 
such proceedings.

Regarding the EAW FD, and in the case 
where databases are available at all, there 
is usually no disaggregated data, as was 
pointed out by Lithuania.460 This makes 
research on persons with intellectual and/
or psychosocial disabilities particularly dif-
ficult to find, as contrary to the three other 
framework decisions, EAW cases are more 
numerous. This would virtually mean that 
interested parties would have to go through 
hundreds of cases in order to find the ones 
involving such individuals. 

Concerning the TP FD, in states where data 
was gathered and available, the absence of 
disaggregation was also observed. Oth-
erwise, there was merely a lack of cases 
involving persons with intellectual and/or 
psychosocial disabilities where transfer of 
prisoners was refused on fundamental rights 
grounds, as was pointed out by Slovenia. 461

Concerning the ESO FD, it was also found 
that when data was available, there was no 
disaggregated data on persons with intel-
lectual and/or psychosocial disabilities. This 
shortcoming was pointed out by Bulgaria,462 
Slovenia463 and Austria.464 The latter stated it 
was due to a lack of a unified process of the 
courts on the application of these measures.

Finally, it can be that disaggregated data 
is available, and reveals no violation of 
fundamental rights regarding persons with 
intellectual and/or psychosocial disabilities. 
Lithuania stated that several rulings have 
mentioned the possibility to postpone an 
EAW transfer in case of such violations, but 
this was never applied.465

5.3 LACK OF AWARENESS

5.3.1 LACK OF AWARENESS OF 
THE FRAMEWORK DECISIONS

Another obstacle found in the context of this 
research was the general lack of knowledge 
on the four FDs and their application. 

Concerning the EAW FD, it was reported 
during the regional consultation workshop 
that there is a general lack of knowledge 
about the FDs other than the EAW FD. 
However, each proceeding differs from an-
other: for instance, whether to use it at the 
pre-trial or post-trial stage, or which author-
ity is involved. Also, it must be noted that 
not all FD proceedings include international 
transfers as a main tool. The EAW and TP 
FDs mainly focus on such transits whereas 
the ESO FD includes a transfer only when 
the individual has breached their obligation 
to report to the competent authorities, and 
the PAS FD does not contain any provision 
about a transfer whatsoever. It was added 
during the regional consultation workshop 
that the lack of awareness and knowledge 
about the ESO and TP FDs on the matter 
of transfers led to an overuse of the EAW 
FD, even when it was not the most adapted 
cross-border procedure. Germany reported, 
on this specific issue, a case where the 
EAW FD was used to transfer an individual, 
which was subsequently turned into a TP 
FD because it was viewed as more suitable 
for the person concerned.466

Concerning the ESO FD, Austria report-
ed that it was applied in a very limited 
manner. Researchers also explained such 
perception by identifying a general lack 
of knowledge and/or awareness of the 
ESO FD’s existence and purpose.467 

In Slovenia, the research could not identify 
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any  ESO application and found there were 
none on orders related to persons with 
intellectual and/or psychosocial disabilities 
because there were no cases on ESO to 
begin with.468 It was also expressly stated 
during the regional consultation workshop 
that the non-application of the ESO FDs 
directly came from the lack of knowledge 
surrounding it. This general lack of knowl-
edge leads to cross-border proceedings 
almost entirely relying on the EAW FD 
instead of any of the three others, as was 
additionally pointed out in the Lithuanian 
research. They presented this situation as 
a particularly problematic issue, as the ESO 
FD should be applied as the alternative, 
ensuring people do not spend time in 
detention unnecessarily.469

Regarding the PAS FD, it was found that, 
among the three FDs, the PAS FD was 
reported as being the least known and the 
least relied on. A participant at the regional 
consultation workshop stated that, before 
even knowing about the FDs, actors needed 
to have better knowledge about probation 
and alternatives to detention at the national 
level in general. They added that some 
states barely provided for any forms of 
alternatives at all to begin with. The research 
also showed that, because of said lack of 
awareness, certain practices were observed 
at the national level. 

Concerning the EAW FD, it was pointed out 
during the regional consultation workshop 
that courts had a tendency to primarily 
rely on the EAW to transfer a defendant, 
although other FD proceedings could be 
more suitable, especially in cases involving 
persons with intellectual and/or psychoso-
cial disabilities. For instance, the issuing of 
an EAW could be replaced by the issuing of 
an ESO in order to ensure that the individual 
concerned remains in the country where 
they have the strongest ties, including family 
or carers, which would be a better choice for 
persons with intellectual and/or psychosocial 
disabilities. It was suggested that the basis 
of such a choice between FDs would be 
the assessment of the individual concerned, 
including medical and therapeutic assess-
ment. Once such a basis is available, only 

then can judges choose which proceeding 
is most suitable. A Portuguese participant at 
the regional consultation workshop added 
that some states used the EAW as a tool 
to deport foreign people and save money. 

Regarding the PAS FD, it was reported that 
the lack of knowledge can be identified as 
one of the reasons why it is rarely used, a 
tendency observed in several states. Some 
competent authorities do not apply the 
PAS FD thoroughly like in Slovenia, where 
a case was identified involving a Slovenian 
national who wished the probation measure 
to be implemented in Sweden where he had 
lived and the latter rejecting the possibility of 
transfer without any justification.470

5.3.2 LACK OF AWARENESS 
OF THE DIFFERENT NATIONAL 
LEGAL SYSTEMS

Another problem that was reported were the 
difficulties accessing and/or understanding 
other states’ legal systems in the context 
of cross-border proceedings. Indeed, even 
though the FDs are EU competences, 
criminal law is a matter of the State.471 Fol-
lowing this logic, each Member State has a 
different system which leads to a fragmen-
tation of the proceedings, sometimes even 
leading to blatant incompatibility. Austria 
mentioned the different regulations on 
the specific issue of criminal legal capacity 
concerning persons with intellectual and/
or psychosocial disabilities between Austria 
and Bulgaria. The report notably used the 
example of a case whereby Austria request-
ed the transfer of an accused person with 
a disability, but Bulgarian courts found that 
he was not responsible for his crime and 
thus refused the transfer. In the end, the 
Sofia Appellate Court annulled the decision 
of the Regional Court, allowing the extra-
dition of the Bulgarian citizen to Austria. 
Yet, this example shows the obstacles that 
can be found in the way of cross-border 
proceedings.472 Findings from Austria, as  
well as participants from the regional consul-
tation workshop, also highlighted the issue  
of continuity of the criminal proceedings once 
the cross-border part is over and touched 
specifically on the issue of treatment. 
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This problem concerns both cases related 
to transfer of persons as well as probation 
measures. Once the person is transferred, 
it is hard to ensure the person receives 
the same pharmaceutical or psychological 
treatment they would be given in a state 
due to differences in systems.473 This also 
includes the handling at the border, where 
states and individuals have no guarantees 
that support and safeguards are going to 
be continued throughout the transfer.474 
Some actors pointed out that, in practice, 
it is often difficult to make sure that the 
detention facility in the executing Member 
State receives all the necessary informa-
tion regarding the person concerned, 
including, for example, their therapy plan/
past achievements, etc. It is based on the 
individual dedication of the staff involved 
to contact facilities in other countries to 
ensure continuity of care. They only get 
informed of the transfer briefly before 
the transfer date, which leaves little to no 
time to adequately prepare and contact 
the corresponding facility. Lithuania also 
evoked the absence of a mandatory right to 
a lawyer in their code of criminal procedure 
for cases involving cross-border proceed-
ings when they are the requesting state.475

Concerning the EAW FD, at the national 
level, courts dealing with cross-border 
cases need to research other states’ sys-
tems and standards in order to gather all 
the necessary information for the execution 
of an EAW. This notably includes finding 
information on a legal system, criminal 
procedure and human rights standards, 
de jure and de facto. This necessitates 
access to case-law, to legislation and to 
contact points, including the competent 
authorities and the practice in the country 
regarding international transfers. The lack 
of accessible data-bases makes this step 
difficult and leads to inconsistencies in the 
application of the EU FDs at the national 
level. Domestic tribunals need to assess 
what the minimum standards for medical 
treatment are, and as was pointed out by 
a Bulgarian national during the regional 
consultation workshop, such standards vary 
greatly from state to state. 

5.3.3 RECOMMENDATIONS

• Collect data at the national level, en-
hance the collection of systematic and 
disaggregated data in the criminal justice 
system on suspects, accused, detained, and 
sentenced persons with intellectual and/
or psychosocial disabilities in cross-border 
proceedings by integrating this information 
in national databases (if available) or by 
setting up new databases.

• Collect data and create a database 
for cross-border purposes, taking into 
consideration the UNCRPD, GDPR and 
other human rights standards available at 
the European level and national level. The 
database should include disaggregated 
data on both national legal systems and 
EU law, as well as information on the state 
of prisons (such as CPT reports from visits 
or NGO reports) in accordance with CJEU 
jurisprudence.

• Increase awareness and knowledge, both by 
the national government and the European 
Commission, of the TP FD, ESO FD and PAS 
FD to avoid overuse of the EAW FD and 
ensure the FD used is most suited to the 
specific situation of the concerned individual.

• Increase knowledge, both by the national 
government and the European Commis-
sion, of the ESO FD and PAS FD to reduce 
deprivation of liberty as a criminal punish-
ment, particularly unfit for people with 
intellectual and/or psychosocial disabilities.

• Increase awareness of competent authori-
ties and other relevant actors, both by the 
national government and the European 
Commission, of the ESO FD, TP FD and 
PAS FD (for example, by providing more 
training, workshops and meetings).

• Strengthen the application of the ESO FD 
and PAS FD in order to reduce deprivation 
of liberty and ensure judicial cooperation is 
in line with international human rights, as for 
defendants and detainees with intellectual 
and/or psychosocial disabilities, deprivation 
of liberty and transfer may be particularly 
harmful.

APPLICATION OF THE FRAMEWORK DECISIONS IN MEMBER STATES
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• Improve access to information on 
national criminal justice systems of 
other EU Member States to strengthen 
cooperation and facilitate exchange 
between actors (e.g., by developing a 
database). This will enable competent 
authorities to identify and overcome 
possible differences between national 
jurisdictions.

• Include FDs and their purpose in the 
curriculum of judicial training. 

• Consider the development of a database 
to include information on different areas 
(in EU languages): national legislation, 
cross-border cases, cases involving 
persons with intellectual and/or psycho-
social disabilities, transfers postponed, 
transfers refused, contacts of relevant 
national authorities and actors and 
references to grounds for refusal. Any 
sort of database would need to respect 
the privacy of individuals with disabilities 
in order to avoid labelling. There is thus a 
need to select what kind of information 
would be available in a database and to 
make sure only selected people have 
access to it. Any development should 
take into consideration the UNCRPD, 
other human rights standards and GDPR 
standards (protecting personal data), 
available at the European level and 
national level. 

• Member States (especially federal states) 
should consider the establishment of 
national centralised authorities or setting 
up a department within the prosecutor’s 
office with the mandate to apply all 
cross-border framework decisions.

• Mainstream the collaboration between 
prosecutors’ offices and NPMs when con-
fronted with cases where fundamental 
rights violations are a risk.

• At the regional level, the European 
Judicial Network (EJN) or Eurojust could 
take a bigger coordinating and advisory 
role to ensure better communication and 
cooperation between Member States and 
solve the issue of mistrust.

5.4 CHALLENGES REGARD-
ING COMMUNICATION 
AND COOPERATION

5.4.1 COMMUNICATION

The application of the FDs can be hindered 
by issues in the communication between 
Member States. Germany pointed out that 
involved actors and institutions sometimes 
had to come up with solutions not provided 
for in the FDs or even at the national level of 
norms. Germany reported that hospitals and 
practitioners in prisons’ healthcare sometimes 
use informal ways to establish contact with 
organisations in neighbouring countries in 
order to ensure further treatment after the 
person concerned leaves Germany.476 Even 
in the case that these alternative routes are 
taken to ensure the application of the PAS 
FD, other obstacles hinder treatment, such 
as missing financial support or long waiting 
lists.477

A Lithuanian participant in the regional con-
sultation workshop also evoked this absence 
of communication between relevant actors 
in ensuring the good application of the PAS 
FD’s content. They reported that in cases 
when the judge is appointed to supervise 
a person undergoing probation in a foreign 
country, supervision happens through long 
distance communication, relationships with 
relatives, or, if a visitor comes to the country 
of origin, meetings in person. The individual 
also usually needs to write the reports to 
courts. However, the participant stated that 
such supervision measures on probation did 
not qualify as proper supervision but that 
supervision remained preferred over transfers 
because the bureaucracy associated with the 
supervision of probation was less stringent 
despite the loss of qualitative efficiency. They 
also evoked how there is no possibility to truly 
control the risk people undergoing probation 
pose to local communities. In Germany, hos-
pitals and practitioners in prison healthcare 
sometimes rely on informal ways to establish 
contact with organisations in other states in 
order to ensure the good administration of 
medical treatment once the person con-
cerned leaves Germany due to the absence 
of official means of communication.478
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Another obstacle observed was that, 
when the option of an FD was there or 
even when such reliance was mandatory, 
the national courts or relevant actors 
were sometimes reluctant to use them. 
Austria evoked first a lack of knowledge 
of other States’ judicial systems, but more 
importantly, a general tendency not to trust 
other Member States’ legal systems.479 This 
idea was notably brought forward by the 
Netherlands during the regional consul-
tation workshop, where it was said there 
was a general belief that once you let a 
person go, the involved countries do not 
trust each other to bring the person back 
to the court (in time) for the hearing. In 
Germany, the same mindset was observed, 
added to a general defiance towards the 
level of sanctions applied by the other 
EU Member States. Germany indicated a 
certain fear that the person will no longer 
be punished to the extent provided for in 
the sentence after the transfer.480 

This distrust extends to the point where 
some states choose not to respond at all 
to other States requesting the opening of 
cross-border proceedings. Lithuanian and 
Portuguese representatives, during the 
regional consultation workshop, notably 
evoked issues with cooperation with cer-
tain states. In Lithuania, there is a general 
understanding that communication with 
specific countries on this matter is poor 
and that nothing can be done about it. 
Even more serious was the issue of Mem-
ber States which refused to rely on the 
framework decisions in general, even when 
all conditions were met, as was raised by a 
Lithuanian and a Romanian participant at 
the consultation workshop.

The principles of mutual trust and mutual 
recognition which entail a presumption of 
fundamental rights’ application in Member 
States are notably at stake in the cases 
where countries have created their own 
presumptions towards other countries. 
Indeed, while the EU Court prioritises 
trust and strictly applies the presumption 
that States will respect fundamental rights 

by relying on a very high threshold for its 
rebuttal, domestic courts have been found 
to generally use a different approach. 

At the EU level, the TEU provides for the 
possibility to rebut the presumption of 
fundamental rights’ application in the case 
where all the conditions found under Art 7 
TEU are fulfilled. It states that:

”On a reasoned proposal by one third of the 
Member States, by the European Parliament 
or by the European Commission, the Council, 
acting by a majority of four fifths of its 
members after obtaining the consent of the 
European Parliament, may determine that 
there is a clear risk of a serious breach by 
a Member State of the values referred to in 
Article 2.481” 

Such values are: 

"respect for human dignity, freedom, democ-
racy, equality, the rule of law and respect for 
human rights, including the rights of persons 
belonging to minorities. These values are 
common to the Member States in a society 
in which pluralism, non-discrimination, 
tolerance, justice, solidarity and equality 
between women and men prevail."482

However, we observe at the national level 
the rebuttal of such presumption with rules 
set at the domestic level, which change 
depending on the country and which do not 
always have to be based in law. In Austria, 
for instance, it was reported that the Min-
istry of Justice issued decrees on how to 
handle cross-border cases with the specific 
Member States where the risk of fundamen-
tal rights violations appears high. These may 
concern the conditions in detention as well 
as fair trial guarantees.483 Such inversion of 
the presumption exists also with the CPT, 
as was reported by Lithuania. Their report 
stated that some Lithuanian prisons were 
presumed to systematically infringe on the 
respect of fundamental rights.484 Germany 
evoked a domestic case in which a prelim-
inary ruling was requested from the CJEU 
on the obligation to investigate potential 
fundamental rights violations for a person in 
a situation of vulnerability even without an 
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already existing expert statement describ-
ing a possible danger.485 This jurisprudence 
goes beyond what the Italian court asked 
the CJEU in the E.D.L. case,486 which only 
dealt with the possible danger found on 
the basis of an expert statement. The Ger-
man jurisprudence rather focused on the 
general obligation to investigate potential 
violations in the executing country. In this 
sense, Austria, Germany and Lithuania 
were observed to have turned the funda-
mental rights’ respect presumption into a 
fundamental rights’ violation presumption 
in certain cases. As previously mentioned, 
Germany’s courts will sometimes intervene 
in the proceedings but not to ensure the 
interests of the defendant are protected. 
Rather, judges will focus on the application 
of the punishment in other states. German 
judges have a tendency to fear that the 
defendant will no longer be punished to the 
extent provided for in the sentence after 
a transfer.487 This tendency runs contrary 
to the mutual trust and mutual recognition 
principles.

In Slovenia however, the tendency lies more 
towards the respect of the presumption, 
as potential fundamental rights violations 
are not sought by the judges but left to 
the defence to bring up, which leads to 
an uneven scrutiny towards fundamental 
rights on the territory.488

Domestic courts will thus have a tendency 
to disregard the presumption of funda-
mental rights’ respect either by creating a 
presumption of fundamental rights’ viola-
tions or by not trusting that other States 
will enforce the prescribed sentence they 
selected. These two identified reasons not 
to transfer both run contrary to the princi-
ples of mutual trust and mutual recognition.

5.4.3 RECOMMENDATIONS 

• At the regional level: strengthen coop-
eration and communication on all levels, 
including not only in respect of competent 
authorities in both the issuing and execut-
ing countries but also lawyers, probation 
officers, psychiatrists and other medical 
personnel, NPMs, etc.

• At the regional level: institutionalise/
formalise channels of communication and 
cooperation between all actors, including 
the judiciary, attorneys, forensic-psychia-
trists, extra-mural facilities as well as after 
care facilities and probation agencies (e.g., 
by providing an EU-wide platform and 
forum for exchange).

• At the regional level: consider setting up 
networking events that could ensure that 
actors from different Member States are 
able to share their experiences and learn 
from one another about their jurisdictions, 
good practices, and common challenges.

• At the regional level: the EJN or Eurojust 
could take a bigger coordinating and advi-
sory role to ensure better communication 
and cooperation between Member States 
and address the issue of mistrust.

• At the national level: ensure a common 
approach on application of standards in all 
cases by way of regular exchange between 
competent authorities, especially in federal 
states.

• At the regional level: Mainstream the 
collaboration between Prosecutors’ offices 
and NHRIs when confronted with cases 
where fundamental rights violations are a 
risk.
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06. CONCLUSIONS
The analysis delved into the legal pathways 
leading to the deprivation of liberty for 
individuals with intellectual and/or psy-
chosocial disabilities, revealing substantial 
challenges in assessing criminal legal 
capacity and criminal responsibility. Access 
to justice for defendants and detainees with 
these disabilities presented notable issues, 
diverging from principles established in the 
United Nations Convention on the Rights 
of Persons with Disabilities (UNCRPD), 
particularly the principle of 'universal legal 
capacity.' Several EU Member States link 
a denial of criminal legal capacity to dis-
abilities, potentially impacting procedural 
rights, criminal proceedings outcomes, and 
the imposition of measures, including 
security measures, compulsory treatment, 
or preventive detention.

Across partner countries, mechanisms for 
identifying disabilities pose challenges, char-
acterised by insufficient indicators, inade-
quate safeguards for early identification, and 
concerns about the quality and impartiality 
of expert opinions. The scarcity of expert 
witnesses compound these challenges. The 
medical approach to assessments primarily 
focuses on determining criminal legal ca-
pacity, neglecting support needs and the 
ability to withstand trial pressures. The lack 
of adequate mechanisms for early disability 
identification may result in the denial of nec-
essary support for equal access to justice, 
necessitating a more comprehensive and 
inclusive approach.

Examining procedural rights, the research 
unveiled a lack of accommodations for 
individuals with disabilities during criminal 
proceedings, with partner countries failing to 
implement relevant international standards, 
including those from the European Commis-
sion. Provisions outlined in the 2013 Rec-
ommendation on procedural safeguards for 
vulnerable persons suspected or accused in 
criminal proceedings were not implemented 
into national law. Ordinary proceedings are 
often ill-equipped to respond to the needs 

of persons concerned, potentially excluding 
them from trials, and trials may be held in 
absentia if the person is presumed "unfit 
to stand trial." The research advocates for 
comprehensive reforms aligning legal prac-
tices with the principles of the UNCRPD to 
ensure equal access to justice for individuals 
with disabilities.

The research explored various paths leading 
to the deprivation of liberty of persons with 
intellectual and/or psychosocial disabilities 
in the six partner countries. All partner 
countries permit deprivation of liberty 
based on perceived dangerousness linked to 
disability, violating UNCRPD principles pro-
hibiting such deprivation. Individuals come 
under different regimes and facilities based 
on assessments of criminal legal capacity, 
dangerousness, and other legal, medical, 
and practical considerations, contributing 
to a complex and incomparable system. 
The research indicated that involuntary/
non-consensual committal to institutions 
is legitimised in all countries, often blurring 
the lines between medical and security 
concerns.

In most partner countries, unlimited and 
indefinite deprivation of liberty is possible 
under some form of security measure, cre-
ating a problematic absence of a concrete 
time frame for detention. Facilities may 
not offer necessary treatment, leading to 
prolonged stays, and individuals may be 
transferred between measures without 
clear guidelines. Variations in compulsory 
medical treatment measures and security 
measures were observed, including outpa-
tient options, inpatient confinement, and 
specific conditions for enforcement.

The research uncovered multiple concerns 
related to the treatment of persons with 
intellectual and/or psychosocial disabilities 
in places of deprivation of liberty, including 
prisons, psychiatric hospitals, preventive 
detention, and other institutions for 
compulsory treatment. Material detention 
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conditions, overcrowding, lack of specialised 
staff, and non-compliance with international 
standards in terms of isolation, restraint 
measures, overuse of medication, and 
non-consensual treatment were highlighted. 
In prisons, the prevalence of intellectual and/
or psychosocial disabilities was found to be 
high, with inadequate support and services 
leading to isolation and segregation.

Several issues and shortcomings regarding 
alternatives and probation for defendants 
and detainees with intellectual and/or 
psychosocial disabilities were identified, 
highlighting a stagnating and unsuited legal 
framework. Persons with these disabilities 
often receive lengthy prison sentences due 
to unsuitable legislation, and non-custodial 
measures, considered 'alternatives,' should 
become real options rather than deviations 
from the default. Post-release support 
tailored for persons with these disabilities 
is lacking, impacting reintegration prospects 
due to inadequate services and housing 
options.

The examination of the four key EU instru-
ments employed in cross-border criminal 
proceedings—namely, the European Arrest 
Warrant Framework Decision, the Transfer 
of Prisoners Framework Decision, the 
European Supervision Order Framework 
Decision, and the Probation and Alternative 
Sanctions Framework Decision— revealed 
a fragmented state in the protection of 
individuals with psychosocial and/or intel-
lectual disabilities. While general provisions 
ensure fundamental rights respect, specific 
safeguards addressing unique needs are 
lacking. The EU jurisprudence complicates 
demonstrating fundamental rights violations, 
reinforcing a presumption of compliance. 
At the national level, Member States 
exhibit variability, leading to a fragmented 
domestic rights landscape. Partner countries 
reported inadequacies in addressing consent 
in legislation, a lack of awareness regarding 
framework decisions, and a need for coordi-
nated efforts at both EU and national levels 
to fortify the protection of vulnerable indi-
viduals in cross-border criminal proceedings.
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ANNEX 1: AUSTRIA - 
SOCIAL NET CONFERENCE

I. DESCRIPTION AND OVERVIEW

The Social Net Conference (SNC) offers a 
defendant who has committed a criminal 
offence the opportunity to develop a plan for 
the future together with their social network 
(in the context of criminal proceedings), 
which includes solutions to problems for 
the time after detention/being subject 
to preventive measures and is intended 
to prevent further criminal offences. It is 
aimed at avoiding detention/being subject 
to preventive measures or shortening it.

SOCIAL NET AND COORDINATION

A SNC is coordinated by an employee of the 
association “Neustart” (the central proba-
tion service in Austria), involving the social 
environment of the person concerned in 
overcoming their crisis and dealing with their 
conflicts. Coordinators are specially trained 
persons and are only responsible for prepar-
ing the SNC, moderating it and drawing up 
the future plan. Their role is clearly distinct 
from that of probation officers. The aim is 
to help the person concerned to lead a life 
that enables them to refrain from committing 
punishable acts in the future. Who is part 
of this social network must be assessed on 
a case-by-case basis and includes family 
members, friends and other reference per-
sons. The person concerned is responsible 
for selecting these persons. If the person 
concerned does not have a social network, 
a SNC cannot be carried out. In addition to 
the social network, probation officers and, 
if necessary, other helpers, therapists, em-
ployees of care facilities, etc. also take part. 
However, their role is to be distinguished 
from that of the social network.

PLAN CREATION, 
TOPICS AND TEMPLATE

The relevant topics of the SNC include the 
residential stay (whether in the family home, 
assisted living, in an extra-mural facility or in 
one’s own flat), a personal future and security 
plan for the execution loosening, and a plan 

for life in freedom for the time after release. 
The latter, among other things, deals with the 
future professional career, which includes 
suggestions regarding the compliance with 
orders/instructions and the handling of crises, 
an "emergency plan" (who takes over what in 
case of a crisis), the daily structure as well as 
the meaningful planning of leisure time and the 
maintenance of social contacts.489 This future 
plan is then to be submitted to the court and 
provides an improved basis for decision-mak-
ing on conditional suspension of the measure 
or conditional release. The aim of the SNC is 
to promote the application of non-custodial 
measures and thus to shorten the duration of 
deprivation of liberty.490

The implementation of the future plan is 
accompanied, monitored and reported back 
to the court as part of the probation service. 
Furthermore, follow-up conferences can be 
organised to ensure that the person concerned 
receives the necessary support and to identify 
possible challenges, etc.

At present, it is possible to convene a SNC 
in two cases with regard to persons with 
intellectual and/or psychosocial disabilities 
who are subject to preventive measures:

Refraining from pre-trial preventive measure: 
A person with an intellectual and/or psycho-
social disability who is urgently suspected of 
a criminal offence, is to be temporarily placed 
in a forensic therapeutic centre, if there are 
sufficient grounds to assume that the re-
quirements for being subjected to preventive 
measures in accordance with Art 21 (1) or (2) 
of the Austrian Criminal Code and one or more 
grounds for detention within the meaning of 
Art 172 (2) and (6) of the Code of Criminal 
Procedure (grounds for imposing pre-trial 
detention) are met.491 However, the court may 
refrain from the pre-trial preventive measure 
if its purpose can also be achieved by treating 
and caring for the person concerned without 
such placement.492 Before deciding to tem-
porary refrain from execution of the pre-trial 
preventive measure, the court may (since the 
introduction of the new reform law)493 instruct 
the head of a probation service to conduct a 
social net conference,494 and to present a plan 
for the application of alternative measures.495
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Temporary refraining from execution of pre-
ventive measure: If the requirements of Art 21 
(1) or (2) StGB are met, the person concerned 
shall be placed in a forensic therapeutic centre. 
However, the court must examine ex officio 
whether it is possible to provisionally refrain 
from execution of preventive measure by 
setting conditions and ordering probation 
assistance. If the person concerned has already 
been provisionally accommodated, the court 
must instruct the management of the forensic 
therapeutic centre to review the requirements 
for provisional refraining. A social network 
conference can be organised for this purpose.

II. DEVELOPMENT

The steadily increasing number of people with 
intellectual and/or psychosocial disabilities 
being subjected to preventive measures is a 
fundamental problem in the Austrian criminal 
justice system. This upward trend has been 
observed since the end of the 1980s and 
continued to intensify in the first decade of the 
new millennium. The reasons for this increase 
appear to be diverse. The main causes are not 
only to be found in the increasing numbers 
of admissions, but also in the slow releases, 
which consequently also prolongs the duration 
of deprivation of liberty.496 Therefore, there is 
an urgent need for the application of non-cus-
todial measures. This has also been advocated 
by the Council of the European Union which 
recommends that Member States should 
increasingly allow alternatives to custodial 
measures. This would better prepare offenders 
for reintegration into society and contribute to 
the prevention of recidivism.497

This is exactly where the SNCs come in. The 
SNC is a new methodological approach of 
social work that goes back to the model of the 
"Family Group Conference" first developed in 
New Zealand for juvenile offenders. The model 
is based on the assumption that juveniles who 
are in a crisis phase of their lives (which man-
ifests itself in the commitment of crimes) are 
themselves capable of decision-making and 
problem-solving. The SNC aims to involve the 
young person's social environment (parents, 
other family members, friends, neighbours, 
teachers, etc.) in overcoming their crisis and 
dealing with their conflicts, and to support 

them in not committing (more) offences in 
the future.

In Austria, the SNC was first introduced and 
launched to reduce pre-trial detention for 
juveniles. Based on a successful pilot project 
for juveniles, this system was transposed into 
national law and entered into force in 2016.498

After this successful introduction of the SNC´s 
for juvenile offenders, the Ministry of Justice 
commissioned the central probation service 
in Austria “Neustart” to test the model of a 
SNC in the preventive measure system, among 
others for detainees with intellectual and/or 
psychosocial disabilities, in Vienna, Lower 
Austria, Styria, Upper Austria and Salzburg 
as of 1 April 2015. Within the framework of 
the pilot project "Sozialnetzkonferenzen bei 
Maßnahmenuntergebrachten” (“SNCs for 
persons subjected to preventive measure 
systems”) throughout a period of 16 months, 
60 SNCs were assigned and 40 SNCs were 
carried out. The addressees were all prisons 
and psychiatric clinics in the aforementioned 
federal states. The court followed the plan of 
the SNC in its discretionary decision in 24 
of the 36 cases and positively decided with 
regard to conditional suspension (“bedingte 
Nachsicht”), conditional release (“bedingte 
Entlassung”) or reduction (“Strafmilderung”) 
of the sentence by a SNC. Only in two of 
the positively decided cases did the clients 
breach conditions or drop out.499 A total of 
36 of the 40 SNCs carried out were completed 
positively and participants found the project 
to be very positive and promising. The project 
was completed on 31 July 2016.500

Following the new reform, which entered 
into force on 1 March 2023, the SNC´s have 
received a legal basis for cases involving 
persons with intellectual and/or psychosocial 
disabilities.501

III. DEVELOPMENT

The advantages of social net conferences are 
manifold. SNC’s provide persons concerned 
with the opportunity to actively participate 
in the process, as well as involve family and 
other relevant social contacts.502 The person 
concerned is present throughout the entire 
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conference. Developing the future plan 
alongside the social net and the probation 
officer can have a very positive psychological 
effect on the person concerned, giving them 
perspective and the feeling of ownership of 
this plan.

Further advantages include:

• comprehensive, interactive information 
flow on all sides (professionals, family 
members, the person concerned);

• well and comprehensively planned leisure 
activities; and

• more clarity regarding tasks, roles and 
responsibilities, as well as more under-
standing and acceptance for necessary 
plans.

In addition, SNCs are not only an advantage 
for the person concerned, but also for the 
relatives and caretakers, who may otherwise 
feel overwhelmed and left alone with prob-
lems and burdens they have experienced 
with their relatives' situation/disability. 
Against this background, they experience 
the SNCs as a forum in which they have 
been comprehensively informed for the first 
time about the requirements, tasks, aspects 
and problems to be considered.503 Last but 
not least, the prison facilities, whose capac-
ities are often overstretched, also benefit. 
In order to alleviate strain on the prison 
facilities and forensic therapeutic centres, 
alternative measures to deprivation of liberty 
are urgently needed.

IV. REMAINING 
CHALLENGES

While there are many advantages to the 
implementation of SNCs, some challenges 
remain. Firstly, the implementation in 
practice depends crucially on whether 

there will be enough outpatient alternative 
support measures and resources to the fo-
rensic-therapeutic centres. This also requires 
secure funding.504

Secondly, studies have shown that the 
success rate often depends on whether the 
person concerned is embedded in a suitable 
social network. However, unfortunately, 
many defendants and detainees with intel-
lectual and/or psychosocial disabilities do 
not have a strong social environment which 
may preclude them from this opportunity.505

Furthermore, considering the interests and 
needs of victims of violent acts requires sen-
sitivity, especially if the acts have occurred in 
a social proximity and if there is a possibility 
of future contact between the victim and the 
perpetrator. In such cases, it is advisable to 
diligently examine and plan the involvement 
of the victim's side in advance.506

In addition, SNCs are under considerable 
time pressure. The SNC has little time to talk 
to all relevant actors (family, psychologists, 
doctors, the concerned person himself) from 
their commencement until the time of the 
decision about a possible alternative mea-
sure. However, they require sufficient time 
for good quality planning about the future of 
the person concerned, which is crucial for a 
positive decision of the court regarding any 
alternative measures.507

Finally, since Art 431 (2) 2 ACCP is merely 
a discretionary provision, it remains to be 
seen to what extent judges will make use 
of the right of ordering a SNC. So far SNCs 
are only foreseen in case of the refraining 
from the execution of preventive mea-
sures, but not conditional release (as the 
reform law does not cover the conditional 
release yet).
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ANNEX 2: BULGARIA - 
MULTIDISCIPLINARY 
APPROACH IN CASE MAN-
AGEMENT

The promising practice identified in Bulgaria 
during the desk research and interviews 
was that of a multidisciplinary approach 
in case management by social workers/
service providers, psychiatrists/psychol-
ogists (as expert witnesses), the person 
with a disability and his/her relatives/close 
persons and judges applied by two judges 
in two courts during court proceedings for 
involuntary/compulsory treatment. It was set 
up within a project and showed good results 
but is an exception in practice. The positive 
sides of this approach are that the judges 
receive valuable and reliable information 
about the person’s actual situation, needs 
and potential and may decide the case in a 
way that respects the rights of the person 
with disabilities (with a focus on Art 6 (fair 
trial) ECHR and Art 12 and Art 13 of the 
UNCRPD). The approach also helps the 
person to be ensured with support during 
the proceedings and afterwards.

Description of the project:

Name: Ex iure ad iusstatium (from law to jus-
tice); principles of fair trial for persons with 
disabilities, http://equalrights.gip-sofia.org.

During the period 2020-2022, the Bulgarian 
Centre for Non-Profit Law (human rights 
NGO), the Global Initiatives in Psychiatry - 
Sofia (service providing NGO, lead partner) 
and the Union of Judges in Bulgaria (partner) 
had implemented a project "Ex iure ad iussta-
tium (from law to justice); principles for a fair 
trial for people with disabilities", supported 
by the Active Citizens Fund - Bulgaria (www.
activecitizensfund.bg) within the Financial 
Mechanism of the European Economic Area 
2014-2021.

The project aimed to unite the efforts of 
practising judges, lawyers and NGOs (ser-
vice providers and human rights NGOs) in 
elaboration and testing of an innovative 
algorithm for applying procedures guaran-
teeing the respect of the rights of persons 

with disabilities in accordance with the 
most modern international human rights 
acts (mainly ECHR and UNCRPD) in court 
proceedings. The model mainly affected 
proceedings for placement of persons with 
psycho-social and intellectual disabilities 
in specialised institutions under the Social 
Assistance Act, for compulsory treatment 
under the Health Act and for involuntary 
treatment under the Criminal Procedure 
Code.

The main anticipated outcome was the cre-
ation of tools to turn the court into a social 
centre integrating knowledge and support 
for the person in a vulnerable situation. 
During the project implementation new and 
specialised training materials, guaranteeing 
that the rights of people with psycho-social 
and intellectual disabilities are respected 
in court procedures at every stage, were 
developed and discussed. A guidebook and 
two analyses are being elaborated currently 
and will be uploaded on the website of the 
project (in Bulgarian) http://equalrights.
gip-sofia.org.

The elaborated model for multidisciplinary 
approach in case management in the above 
mentioned cases was tested in 40 court 
cases by the judges, expert witnesses and 
social service providers.

The main target groups are judges, prosecu-
tors, service providing NGOs, and persons 
with psycho-social and/or intellectual 
disabilities. 

The identified problems that led to 
this project were: the poor out-patient 
healthcare services; the poverty and the 
lack of access to support and meaningful 
activities for persons with psycho-social 
and/or intellectual disabilities; and the 
lack of coordination between police, court, 
psychiatric facilities and social services.  All 
these problems lead to long unnecessary 
stays of patients who do not need active 
treatment in psychiatric hospitals or to lack 
of any care while treatment is needed. In 
the meantime, these persons with disabilities 
do not receive any support during the court 
proceedings either. 
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The pilot project identified as a promising 
practice brings social service providers, 
judges, medical experts and the person 
with disability work together in assessment 
of the situation of the concerned persons 
and in provision of support before, during 
and after the court proceedings. This is not 
explicitly provided for in legislation as an 
obligation but is an available option since 
2020 when the Social Services Act was 
enforced. However, such appropriate social 
services are not provided in all court regions 
yet and the judges are not aware of them 
wherever they are available. 

According to the interviewed judges and 
service providers (implementing the project) 
support services for persons concerned 
should be referred by the court. The view 
that the judge can and should refer to 
social services and/or services providing 
support, tracking out-patient treatment, 
and ensuring that no one is arbitrarily 
deprived of liberty (because of lack of 
housing) should be vigorously applied in 
practice. Currently, in judicial circles in 
Bulgaria, this unpopular understanding is 
interpreted as over-empowerment and is 
considered to usurp the role of the social 
worker. However, the judges must be aware 
of the CRPD principles and rights of the 
persons with disability and must collect 
evidence about the readiness and ability 
of the social workers and all other experts 
to apply these principles and standards on 
the practical level. In case the judge or the 
prosecutor find there is no proper service 
in place or/and social workers and/or other 
experts are not prepared to properly apply 
the CRPD, the legal framework should 
allow them to recommend to the relevant 
authorities building such services or ensure 
capacity building of the social workers/
other experts. 

Social service providers and the Social 
Assistance Departments (which work with 
people with disabilities) should be involved 
in compulsory and involuntary treatment 
proceedings and probation proceedings, 
because they are competent under the 
Social Assistance Act and the People with 
Disabilities Act. This is not a working model 

yet because the law does not explicitly 
require the court to refer to them. All 
alternatives (to detention and compulsory 
treatment) options should be available to 
the court for people who are in such a 
complicated social status to be explored.

Some of the interviewed judges already use 
the opportunity to ask Social Assistance De-
partments for an assessment of the person’s 
situation and share that Social Assistance 
Departments provide poor quality reports 
and no assistance. Usually the assessment 
provided by the Social Assistance Depart-
ment is useless because it only contains 
information about the person's age, address, 
pension amount, social security and tax sta-
tus and nothing about the actual challenges 
in his/her life situation. However, some 
social service providers (NGOs) collect and 
process essential information about the 
person and gradually start to work on case 
management successfully with the courts 
(but still on a pilot project basis). Within the 
periodic court review of the compulsory 
treatment (every six months, under Art 432 
of the Criminal Procedure Code), the court 
may direct information and counselling to 
the social services under the new (2020) 
Social Services Act, as long as such services 
have been created. The provider of such a 
service can make an actual and adequate 
assessment of the person's needs. There are 
already some such assessments under the 
mentioned pilot project, elaborated by the 
Global Initiative in Psychiatry (NGO). Judges 
need a connection to a person's support 
network in order to order release from in-
patient compulsory/involuntary treatment. 
However, finding or building such a network 
takes months or years in the majority of 
the cases. The judicial authorities actively 
must seek for innovative practices based on 
UNCRPD applications and when done so, to 
take proactive actions to inform the judges 
and prosecutors for them. In this regard 
judges recommend a database with service 
providers to be set up to enable them to 
refer accused, defendants and convicted 
persons with disabilities to them and ask 
feedback from them about the person’s 
condition for the purpose of regular court 
review of the treatment.
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ANNEX 3: GERMANY – 
REFORM OF THE ACT ON  
CRIMINAL LAW-RELATED 
COMMITTAL TO A PSY-
CHIATRIC HOSPITAL OR 
AN INSTITUTION FOR 
WITHDRAWAL TREATMENT 
IN NORTH RHINE-WEST-
PHALIA (STRUG NRW)
 
The StrUG came into force on 31.12.2021. 
It standardises detention according to sec 
63, 64 Criminal Code (StGB) in the Land of 
North Rhine-Westphalia (NRW).508 Until the 
reform, the legal text was largely unchanged 
since 1999, apart from isolated amendments. 

The revision of the legal text was due to 
multiple reasons:

  • In its decision of 4 May 2011, the Fed-
eral Constitutional Court (FCC) demands, 
amongst other things, the compliance with 
the principle of proportionality, a therapy- 
and freedom-oriented enforcement of the 
detention

• Empirical knowledge of the treatment of 
persons with psychosocial disabilities has 
evolved

• The average period of detention is 10.2 
years in North Rhine-Westphalia, which is 
longer than the national average. 33% of 
those placed under sec 63 Criminal Code 
had been detained for more than 10 years 
as of December 31, 2017.509

Treatment, except for compulsory medical 
measures, is only permissible based on the 
right to self-determination. For this reason, 
persons concerned are no longer referred to 
as patients but as detainees (untergebrachte 
Person) in the legal text, who may or may 
not undergo treatment on a self-determined 
basis.

According to sec 3, the detainees' dignity 
and personal integrity must be respected 
and protected. Life in forensic psychiatric 
detention is to be adapted to the general 
living conditions outside, provided that 
security concerns do not prevent this. De-

tainees shall be given space and opportunity 
to maintain and develop their individuality. 
In addition, detainees have a right to appro-
priate accommodation, food, treatment and 
care (sec 3 para 2). However, the principle 
of individual accommodation is missing 
entirely. Currently, facilities of forensic psy-
chiatric detention are overcrowded. Often, 
overcrowding leads to multiple occupancy 
of rooms. The lack of privacy can trigger 
conflicts and disrupt therapeutic treat-
ment.510 However, at least double rooms are 
common even without overcrowding: Often 
psychiatric hospitals for forensic psychiatric 
detention are orientated towards regular 
hospitals (including general psychiatry) 
where rooms with at least two beds are the 
standard. Of course, it should be noted that 
the duration of detention is generally much 
shorter in general hospitals. 

In addition to complying with the principle 
of proportionality, the FCC demands that 
forensic psychiatric detention be oriented 
toward therapy and liberty. This includes the 
requirement for individualization of treat-
ment, which must offer a realistic prospect of 
release.511 In order to achieve the objective of 
rehabilitation, detainees have a legal right to 
the removal of restrictions on their liberty.512

The degree of deprivation of liberty is based 
on the predicted danger (sec 4 para 1) and 
expressed in levels (sec 4 para2), meaning 
that measures to deprive a person’s liberty 
must be defined and justified. The degree of 
deprivation of liberty is indicated in degrees: 
from 0 (little: the detainee is entitled to live 
outside the facility in an external facility or 
their own home) to 4 (intensive: the primary 
place of residence of the detainee is the 
facility. They are not entitled to leave it). 
This new direction is important: the focus 
no longer lies on measures that need to be 
assessed (and granted), but interventions are 
to be defined and justified from the point of 
view of ensuring the protection of the general 
public.

With its decisions in March 2011 and July 
2018, the FCC strengthened the right of 
self-determination of detainees. The UN 
Convention on the Rights of Persons with 
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Disabilities has also strengthened the right 
to self-determination of persons in foren-
sic psychiatric detention.513In sec 8, the 
person's right to self-determination is high-
lighted by involving them in the planning of 
treatment. The treatment and rehabilitation 
plan should be an offer towards the detainee 
and must consider alternative possibilities of 
inpatient stay (sec 8 para 2). When issuing 
the treatment plan, the principle of regionali-
sation must be considered. This provides the 
possibility of treatment and accommodation 
close to the residence (sec 55).

The StrUG is oriented towards social rehabil-
itation and assigns a more significant role to 
the Forensic Outpatient Unit in treating the 
persons concerned (sec 16). These units will 
support detainees from the very beginning 
of their detention and are intended to 
ensure the treatment, care and supervision 
of detainees staying outside the inpatient 
area in preparation for release. Moreover, 
they will provide the treatment of persons 
concerned after the release.

Night confinement is a regular practice in 
many facilities and is, among other things, 
a result of staff shortages and staff cuts.514 
Night confinement can have negative con-
sequences for the therapeutic process. It is 
therefore a good sign that night confinement 
is considered a special security measure (sec 
32 para 1 No. 4). Therefore, a reasoned case-
by-case decision is needed. When night 
confinement is ordered, the legal guardian, 
the legal representative and, at the request 
of the detainee, another trusted person must 
be informed immediately (sec 32 para 4). 
Nevertheless, night confinement is a regular 
practice in some facilities and is, among 
other things, a result of staff shortages and 
staff cuts.515

According to Sec 33 para 2, restraint 
(Fixierung) may only be ordered as a 
measure of last resort if it is indispensable 
to avert a current significant danger to 
the person or a significant danger to the 
legal interests of others, and if, based on 
the person's behaviour or condition, other 
less severe measures to avert the danger 
do not appear to be sufficient. Following a 

judgement of the FCC, restraining a person 
for more than 30 minutes is a deprivation 
of liberty that needs a judicial decision, the 
monitoring of a medical doctor as well as 
personal observation.516 Regarding the use 
of physical restraint, sec 33 para 6 states 
that uninterrupted, direct, personal one-
on-one supervision has to be provided. 
The legislature thus followed the case-law 
of the FCC and the recommendation of 
the National Agency for the Prevention of 
Torture.517 According to sec 33, restraint 
is defined as a measure that deprives the 
person of their freedom of movement. The 
National Agency criticises that sec 33 lacks 
a definition of a 3-point-restraint: the lack 
of a clear definition can lead to the use of 
such restraint, even though it might not 
represent the milder means (in an individual 
case) and which is seemingly not covered by 
the procedural safeguards.518

According to sec 50, the house rules should 
contain detailed information on the personal 
rights and obligations of the detainees in 
easy-to-understand language. However, 
this has not yet been implemented by all 
facilities. Translations in other languages are 
also lacking.519

In conclusion, the success of the reform and 
the changes it will bring to the detainees 
will depend heavily on employees' attitudes 
toward those detained and on the quality of 
therapy services provided on-site.520 Innova-
tive legal terms and regulations may enhance 
changes of attitude and practice, but they 
should however not be equated with them. 
Furthermore, it is worth emphasising that the 
protection of the general public is still at the 
forefront of the law while rehabilitation and 
the empowerment of the person's self-de-
termination are only mentioned after that.
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ANNEX 4: ITALY -  
THE REMS SYSTEMS

THE CREATION OF THE REMS SYSTEM

As previously mentioned, the REMS system, 
despite representing a step forward in the 
treatment of people with intellectual or 
psychosocial disabilities, presents many 
criticalities that should be addressed by policy 
makers, but the foundation of its creation 
goes back to twenty years ago.

In Judgement No 253 of 2003, the Consti-
tutional Court defined as “constitutionally 
illegitimate Art 222 CP (Admission to a Judi-
cial Psychiatric Hospital), in so far as it does 
not allow the judge, in the cases provided for 
therein, to adopt, instead of the admission 
to a psychiatric hospital, a different security 
measure, provided for by law, suitable to en-
sure adequate care for the mentally ill person 
and to cope with his social dangerousness”. 
The Court specified “that the automatism of 
a segregating and ‘total’ measure, such as 
admission to a judicial psychiatric hospital, 
imposed by the law, even when it appears in 
practice to be unsuitable, breaches the con-
stitutionally necessary balance and violates 
essential requirements for the protection 
of the rights of the person, in this case the 
right to health referred to in Article 32 of the 
Constitution”.521

Since then, it took five years and the prison 
healthcare reform of 2008: in the DPCM 
of 1 April 2008, annex C, the abolition 
of the OPGs (Ospedali Psichiatrici Giudi-
ziari - Judicial Psychiatric Hospitals) was 
scheduled; experts began at that time to 
highlight the problem of the presence of 6 
OPGs in Italy, a country where the choice 
of deinstitutionalisation of the mentally ill 
non-offenders had been made since 1978 
(Law No. 180 of 1978, the so-called Basaglia 
Law). This annex produced certain effects 
that nevertheless remained confined to 
experts. The main effect it produced, which 
came from the prison health reform, is that 
of a migration of competences over OPGs 
from the Ministry of Justice to the Ministry 
of Health (therefore to the Regions and to 
the local health authorities).

In 2010, the Parliamentary Commission of 
Inquiry on OPGs was established, chaired by 
Senator Ignazio Marino, which represented a 
turning point in this matter because it made 
the country see the degradation in which 
inmates in OPGs were forced to live. From 
that moment, it was possible to start thinking 
about the construction of a new legislation 
that would lead to the abolition and closure 
of those facilities and the guarantee of the 
start of a path of care and protection for these 
persons centred on community mental health 
services. The new legislation was introduced 
with law no. 9 of 2012, which, however, failed 
in its purpose of reform.

Law No. 9 of 2012 was thus supplemented 
by Law No. 81 of 2014, which not only 
postponed the date of the final abolition of 
the OPGs, but also went on to better spec-
ify the future functioning of an undeniably 
complex area of the penal and health system. 
In addition, the law went on to establish an 
active Coordination Body for the two-year 
period 2014-2016. It had indeed been noted 
that not all the Regions were moving at the 
same pace to set up ad hoc health facilities 
(REMS) suitable to accommodate a part of the 
OPG inmates and future inmates. Even at the 
level of the territorial institutions, there was 
in those years much resistance in accepting 
the creation of these facilities on the territory 
due to an important lack of institutional di-
alogue. This newly established coordination 
mechanism was called upon to respond to all 
these practical difficulties, a task that it failed 
to accomplish to the extent that an ad hoc 
Commissioner had to be appointed for the 
two-year period 2016-2017.

Law no. 81 of 2014 has established some 
fundamental principles on the subject: 
first of all, it has recognised the priority of 
healthcare assistance, also by assigning the 
internal management of the REMS exclusively 
to healthcare authorities. In addition, the 
focus must be on the therapeutic project, 
which must be individualised; REMS must be 
organised in compliance with the principle of 
territoriality of admissions on a regional basis 
with respect to the residence of the person 
to be admitted; REMS represent measures 
that should be used as a last resort, a char-
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acter that is also reaffirmed by the system 
of waiting lists. These prevent overcrowding 
and also prevent the misuse or overuse of 
a measure that should maintain a residual 
character.

This is the first time that a 'numerus clausus' 
is introduced in the Italian penal system. A 
principle as banal as it is revolutionary, the 
number of guests in REMS can never exceed 
the maximum capacity and therefore REMS 
cannot be 'overcrowded'. This has resulted 
in a 'waiting list' of people waiting to be 
admitted to REMS. The most critical cases are 
those who are waiting in prison, as in the case 
of Giacomo Sy, who chose to file an appeal 
to the ECtHR, highlighted above.

In 2017, all OPGs were closed; the inmates 
who had been confined there until then 
followed different paths: some entered the 
REMS, others returned to freedom after 
years, not without some difficulties due also 
to the long removal from the free society and 
the difficulties of the territorial social services.

The OPGs were replaced by a set of health 
and social services offered in the community. 
The right to health, which by the Constitution 
must be ensured regardless of a person's 
legal status to all individuals, was thus placed 
on a formal level in a position of precedence 
over the right to security - albeit balanced 
with this. The person recognised as not 
being fit to be found criminally responsible, 
accused or found to have committed a crime, 
was no longer to be simply interned but was 
to be granted the right to be cared for and 
treated. The system of care designed for this 
purpose was to be centred on the commu-
nity and on a plurality of interventions of 
which the REMS were to represent the 
extrema ratio.

In 2017, the Superior Council of the 
Magistracy expressed itself on the issue 
as follows: ‘The reform, therefore, has 
placed at the centre of the new system the 
Departments of Mental Health, which have 
become the owners of the therapeutic and 
rehabilitative programmes for the purpose of 
implementing, as a rule, treatment in territo-
rial and residential contexts. The REMS are, 

therefore, only one element of the complex 
system of treatment and rehabilitation of 
psychiatric offenders'.

While the idea might be that all difficulties 
have been overcome since then, this has not 
been the case. The economic crisis led to a 
major reduction in the resources allocated 
to health and mental health in particular. 
All the scaffolding that had represented 
the abolition of the OPGs, instead of being 
strengthened, was to some extent neglected 
since then.

At the end of 2021, the two Ministries 
involved in the matter, the Ministry of 
Health and the Ministry of Justice, decided 
to reconstitute a Coordination Body chaired 
by Professor Nerina Dirindin. The objective 
prescribed for the body was to understand, 
in the Regions with the most critical issues, 
what measures to take, especially in light of 
the Constitutional Court's preliminary order 
no. 131 of 2021 in which the Court formu-
lated questions submitted to all the different 
institutions involved in the management of 
intellectual or psychosocial disabilities within 
the criminal justice system: the Ministry 
of Justice, the Ministry of Health and the 
Conference of the Regions and Autonomous 
Provinces. These three institutions delivered 
to the Constitutional Court ‘a single compre-
hensive report, prepared jointly’, which has 
already been presented above.

Quotes of the report were published in the 
subsequent Court’s judgement No. 22 of 27 
January 2022 and contain valuable informa-
tion that will be reported here, also because 
it is often the only source of information and 
numerical data on the subject.

As of 31 July 2021, there were 36 active 
REMS in the country. At that date, the 
REMS housed 596 people against an official 
capacity of 652 places; it must be noted that 
a waiting list system is active in the REMS 
and that therefore the negative difference in 
admissions was linked to the needs of that 
particular moment, which coincided with 
the pandemic. The report highlighted a dis-
crepancy in the information on the so-called 
waiting Lists for placement in REMS to the 
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different institutions: the Ministry of Justice 
had 750 people on the waiting list, while the 
Conference of the Regions and Autonomous 
Provinces had 568 on the same date, and a 
further 103 people who could not be placed 
in REMS because they were in prison or 
because they could not be found. While this 
might appear a mere numerical difference, 
in reality, it is a more general indicator of a 
communication difficulty (that becomes a 
management one) between the institutional 
actors involved. The average time spent on 
the waiting list is indicated in the Report 
as 304 days; however, further clarification 
is needed. The REMS system, belonging 
exclusively to the National Health Service, is 
organised on a regional and provincial basis 
(for the autonomous provinces); it follows - 
as also stated in the Report - that the 304 
days of waiting represent a national average, 
since there are very deep differences from 
Region to Region. In some regions the 
phenomenon of waiting lists seems to be 
marginal, while five regions (Sicily, Apulia, 
Campania, Calabria and Latium) seem to 
have the longest waiting times and also the 
largest numbers (172 people waiting in Sicily 
alone). It is worth noting the existence of 
the requirement of territoriality with regard 
to placement in REMS, which means that it 
is unlikely that a person will be placed in a 
REMS in a Region other than their Region 
of residence (as of 31 July 2021, only 19 
out of 596 persons were in this condition). 
As of 31 July 2021, there were 61 persons 
in prison on the waiting list for a place in 
an REMS, none of whom according to the 
DAP were placed in hospital psychiatric 
services (ex Art 286 CPP). In the Report, 
as cited in the Court's judgement, there is 
also a significant decrease in the number of 
prisoners waiting for a place in the REMS 
from 98 on 28 October 2020 to 35 on 25 
October 2021. Between 20 June and 25 
September 2021, according to the DAP 15 
probation orders were issued in favour of 
people on the waiting list for placement in 
REMS and previously detained in prison.

In the Report, the Ministries identified some 
of the difficulties encountered by the sys-
tem up to that time; the Ministry of Justice 
summarised the limitations of the system 

in the lack of places in the REMS and the 
difficulty of communication between the 
actors involved. For the Ministry of Health, 
the limitations were to be found in the 
culture of the operators (health workers, 
judiciary and prison workers).

Following the reception of this report, the 
Constitutional Court, in Judgment No. 22 
of 2022, while recognising the constitution-
ality of Law No. 81 of 2014 and therefore 
judging positively the path of abolition of 
the OPG, nevertheless indicated some 
friction points with the constitutional 
principles. It indicated in particular the need 
to promptly execute the judicial measures 
andto address the problem of the waiting 
list, thus referring detailed analyses and 
solutions to the various institutional actors 
and not excluding, indeed hoping for a new 
legislative intervention.

Indeed, the Court calls for a comprehensive 
and urgent reform of the system, which 
would ensure that the admission to REMS 
'has an adequate legal basis', ensuring at 
the same time 'the development and proper 
functioning, throughout the national ter-
ritory, of a sufficient number of REMS to 
meet the real needs, in the framework of 
an overall and equally urgent development 
of facilities on the territory able to ensure 
alternative interventions adequate to the 
needs of treatment and to those, equally 
essential, of protection of the community'.

A critical passage of the Court's motiva-
tions concerns the nature of the custodial 
security measure that currently combines 
deprivation of liberty and coercion of 
treatment. An interpretation that raises 
many perplexities because for the offender 
with an intellectual or psychosocial dis-
ability the Laws No. 180 of 1978 and No. 
219 of 2017 do not apply, but even more 
so because on the psychiatric medical 
level there can be no treatment without 
consent, participation, responsibility 
and the prospect of freedom. If such an 
interpretation of the security measure 
were to persist, it would open a question 
mark over the meaning of the Health care 
management of REMS.

ANNEX - CASE STUDIES ON GOOD PRACTICES
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Great limitations concern the whole system 
of measures aimed at those persons with 
intellectual or psychosocial disabilities 
who are recognised as people who cannot 
be charged. In their case, the abolition of 
forensic psychiatric hospitals should have 
also caused a paradigm shift from one 
centred on the prevalence of the public 
interest in security (which entailed a 'neu-
tralisation' of the person) to the prevalence 
of the right to health care (balanced by the 
collective right to security) of the person 
declared unfit to stand trial because of 
an intellectual or psychosocial disability. 
For this reason, in the idea of the 2014 
legislator, the introduction of the REMS 
should have represented an extrema ratio 
in a framework of management of cases 
of social dangerousness that should have 
been managed on the territory and by the 
territory in particular by the mental health 
services. However, the greatest limitation 
lies precisely here. There are few residential 
facilities (e.g., community facilities) able to 
cope with these requests and little if any 
territorial coordination between health 
authorities, courts and community facilities. 
There is also resistance in the culture of 
all the institutional actors involved in this 
issue, who end up resorting more easily to 
the known routes, preferring detention or in 
any case measures of deprivation of liberty.

The REMS also have certain limitations, two 
of them being the fact that the waiting lists 
are often filled by people awaiting in prison 
(the ECtHR recently expressed its opinion 
in the Sy vs. Italy case). Secondly, even 
though the law that led to the abolition 
of the OPGs also abolished the so-called 
‘white life sentences’, imposing a maximum 
limit on the duration of the measure of 
confinement in the REMS, making it co-
incide with the duration of the maximum 
sentence for the crime committed, in reality, 
leaving the REMS is often not so simple and 
straightforward.

Also, the creation of the REMS system 
has created an important effect on the 
management of people with intellectual or 
psychosocial disability in prisons within the 
ATSMs. Indeed, Law No 81 of 2014 made it 

impossible to 'unload' people who develop 
an intellectual or psycho-social disability 
onto REMS. Until then, the prison institu-
tion had in fact the possibility of having an 
institution, OPGs, on which to ‘unload’ all 
problematic and difficult cases. The prison 
would have continued to send people to 
the REMS and overcrowd them, as it did 
with the OPGs before, using the label of 
intellectual or psychosocial disability as an 
'excuse' to delegate the management of 
that individual to others. The only way to 
break this mechanism, was to distinguish 
the sanctioning response, precluding, by 
law, the possibility of resorting to admission 
to REMS.

Despite the many limitations and criticalities 
of the REMS system, it is undeniable that it 
represents a great improvement from the 
previous OPG system both in terms of con-
ditions of detention (which were previously 
called ‘unworthy of a civilised country’ by 
the President of the Republic) as well as of 
mental health service, which is now oriented 
on the care needs of the person. From these 
points of view, the REMS system can be 
considered a success even though many 
improvements still need to be done.

ANNEX 5: LITHUANIA - HALF-
WAY HOUSES IN LITHUANIA

Recommendation Rec(2006)2-rev of the 
Committee of Ministers to member States 
on the European Prison Rules stresses that 
prisoners shall be allocated, as far as possible, 
to prisons close to their homes or places of 
social rehabilitation.522

The first Halfway House in Lithuania was 
opened in 2016, in Alytus, after the Ministry of 
Justice of the Republic of Lithuania started the 
implementation of the project supported by 
the Kingdom of Norway "Reducing the number 
of convicts held in closed-type penitentiary 
institutions by establishing 4 new open-type 
penitentiary institutions". Subsequently, 
Halfway Houses were opened in Marijampolė, 
Vilnius and Pravieniškės.

A Halfway House is a special structural unit 
of a penitentiary or remand home, the main 
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task of which is to ensure the continuity of 
the social rehabilitation of convicts, combining 
it with their employment activities (work, 
education, studies), as well as the intensive 
preparation of their release on parole from a 
detention institution. It should be noted that 
Halfway Houses for convicts are not separate 
institutions of the penal enforcement system 
and do not have an independent legal status.523

According to the Lithuanian Prison Service, 
Halfway Houses are for those convicts who 
are trying to reintegrate back into society, 
make amends and who do not pose a danger 
to the community.

STATISTICS

Since 2016, around 400 prisoners have been 
transferred to Halfway Houses in Lithuania. 
Data on persons with intellectual and/or psy-
chosocial disabilities in Halfway Houses is not 
collected, which is the same as in other fields 
of the criminal justice system in the country, 
so it is difficult to say how many people of 
the target group live in Halfway Houses. 
However, they are the main focus of the 
evaluation of the functioning and effective-
ness of Halfway Houses in this Case Study. 
According to representatives of the Lithua-
nian Prison Service,524 one of the indicators 
of the effectiveness of Halfway Houses is 
the re-offending  and return of convicts 
to a semi-closed or closed regime. After 
spending time in a Halfway House, people 
are less likely to re-offend and end up back 
in prison. In addition, between 2016 and 
2021 (five years), 43 prisoners were sent 
back to detention facilities, which account-
ed for about 11% of the total number of 
prisoners in Halfway Houses during the 
period.525

In 2022, 140 convicts were accommodated 
in all Halfway Houses, with a relatively even 
distribution between the individual Halfway 
Houses:

- Alytus Halfway House 
(max. 20, on average 15);

- Marijampolė Halfway House 
(max. 20, on average 18);

- Vilniaus Halfway House 

(max. 60, on average 45);

- Panevėžys Halfway House 
(max. 20, on average eight);

- Pravieniškės Halfway House 
(max. 20, on average 19).526

The practice of Halfway Houses shows that 
on average about 110-120 prisoners serve 
their prison sentences in Halfway Houses, 
which is about 85% of the occupancy rate 
in Halfway Houses. This is not a large num-
ber of inmates. On average, about 4,400 
prisoners are serving prison sentences in 
penitentiaries and remand prisons. Thus, 
only 3% of the convicts serve their prison 
sentences in Halfway Houses.

According to the Lithuanian Prison Services 
Strategic Guidelines for 2022-2030, it is 
planned to establish 20 Halfway Houses 
(with a maximum capacity of 20 persons 
each), evenly distributed throughout Lith-
uania.527 The guidelines stipulate that the 
work of the Halfway House is coordinated 
by the prison in the geographically nearest 
location.

In 2021, the Director of the Prisons’ De-
partment under the Ministry of Justice of 
the Republic of Lithuania issued an order 
on the approval of a plan of measures 
for the development of Halfway Houses 
in 2022-2024.528 According to the plan, 
Halfway Houses will be opened in Šiauliai 
city, Kaunas district and Klaipėda region in 
the next two years.

CRITERIA FOR CONVICTED PERSONS

Not all categories of prisoners can be trans-
ferred to Halfway Houses. The requirements 
for transfers are both formal and personal 
change. For example, persons at high risk of 
re-offending are not transferred to Halfway 
Houses.

The existing legal framework provides that 
there are two categories of prisoners who 
can be transferred to a Halfway House: 1) 
prisoners who are eligible for parole and 
apply for transfer themselves (Art 69(2) of 
the Code for the Execution of Criminal Pen-
alties of the Republic of Lithuania); 2) pris-
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oners who cannot be released on parole and 
whose application for transfer to a Halfway 
House is submitted by the administration of 
the institution (Article 69(3) of the Code for 
the Execution of Criminal Penalties of the 
Republic of Lithuania).

According to Prof. R. Uscila, the requirements 
for the transfer of a convicted person to a 
Halfway House are relatively high:

1) the convicted person must be an active 
participant in the resocialisation process 
(carrying out the measures set out in the 
individual social rehabilitation plan in the 
penitentiary home, working or engaging 
in other meaningful activities) and must 
be classified in the "light" group;

2) the risk of re-offending is low or has 
clearly decreased during the sentence;

3) the convicted person is eligible for parole 
from the penitentiary institution and 
there is no more than one year left before 
the application of this institute;

4) the convicted person must have served 
at least a quarter of the sentence, and 
the convicted person whose partially 
suspended sentence has been revoked, 
as well as whose conditional release 
from the penitentiary institution has 
been revoked, and who has been 
sentenced by the court to serve 
the remaining part of the custodial 
sentence imposed by the sentence, – 
have served at least six months of the 
custodial sentence from the beginning 
of the execution of the court's decision 
on the suspension of the execution of 
the sentence or on the revocation of 
the conditional release and the referral 
to a correctional institution;

5) the convicted person must not have any 
previous penalties for infringements of the 
law committed while serving the sentence;

6) the convicted person has not previously 
been transferred from an open colony or 
Halfway House to a penitentiary because 
of violations of the law.

In addition, prisoners must work or study, 
refrain from committing offences, follow a 
prescribed route when travelling to work, an 
educational institution, a shop or any other 
place, keep to a daily routine, and take part 
in resocialisation measures. Prisoners are 
also encouraged to take care of the Halfway 
House and its grounds as their home, with 
an emphasis on the development of ap-
propriate social and work skills. The status 
of the prisoner as a dependent, where the 
prison used to take care of everything "from 
scratch", is being abandoned in favour of 
autonomy and responsibility.

The algorithm for transferring a prisoner to 
a Halfway House is described below:

1. The convicted person or institution 
applies for transfer to a Halfway House;

2. The director of the prison decides wheth-
er the prisoner meets the formal grounds;

3. The prison accepts the assignment to the 
Resocialisation Unit to prepare the docu-
mentary material required for the transfer;

4. Material to be submitted to the Lithu-
anian Prison Service's Halfway House 
Commission;

5. The Commission shall examine the case 
in question and make a proposal to the 
Lithuanian Prison Service or the head of 
a subordinate institution;

6. The Director of the Lithuanian Prison Ser-
vice or a subordinate institution shall take 
a decision on the transfer of a convicted 
person to a Halfway House.529

BENEFITS OF HALFWAY HOUSES 
INCLUDING FOR PEOPLE WITH 
INTELLECTUAL AND/OR PSYCHOSO-
CIAL DISABILITIES

First of all, Halfway Houses have a small 
community of inmates. The number of staff 
working with them is relatively the highest 
compared to other detention facilities. 
There are four core staff and one supervisor 
working with 20 convicted persons.
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As representatives of the Lithuanian Prison 
Service (who have had direct experience of 
working in Halfway Houses) stated during 
an interview, each person receives a great 
deal of individual attention in order to get to 
the bottom of their problems and challeng-
es. If necessary, individuals are referred for 
help for addictions or health problems.530

Although there is no official data on the 
number of persons with intellectual and/
or psychosocial disabilities in the penal 
system, according to a representative of the 
Lithuanian Prison Service, in the past year, 
up to ten persons were identified by the 
staff as having a disability (both intellectual 
and/or psychosocial and physical).

Although staff members are not specifically 
trained to recognise or respond to the 
individual needs of persons with disabil-
ities, during the interviews, professionals 
indicated that there are staff members with 
similar experience, and that the competenc-
es of the staff member are also taken into 
account when transferring a person to a 
Halfway House.

However, the aim is to identify individual 
needs as early as possible. As a result, from 
2021, social workers and their assistants 
have been working in the penitentiary 
system, whose functions include getting to 
know the person and identifying potential 
problem areas, arranging for the treatment 
of addictive diseases or other health prob-
lems, etc.531 However, if the need for help 
arises while a person is in a Halfway House, 
it is organised.

Professionals who have worked directly 
with inmates at the Halfway House report 
positive changes in their behaviour. There is 
solidarity with the new arrivals and a certain 
takeover of the duties of social workers in 
terms of helping, explaining or escorting 
them to work, education or health facilities.

Moreover, according to the Lithuanian 
Prison Service, Halfway Houses do not 
have the subcultures that prevail in prisons. 
There is also contact with social workers, 
which is maintained after release.

It is also worth mentioning that Halfway 
Houses involve inmates in a wide range of 
social and community activities. While there 
is usually some initial opposition from local 
communities to the establishment of such 
a facility, this eventually subsides. Commu-
nities notice that there is more protection, 
inmates contribute to the cleaning of the 
community environment, and willingly join 
in activities and classes.

It should be noted that people living in 
Halfway Houses have the opportunity to 
strengthen their relationships with their 
relatives, improve their emotional health. 
People currently living in Halfway Houses 
have the possibility to go home for up to 
two days each week, as well as to take a 
holiday at home (up to 20 days, as defined 
in the Labour Code).

In conclusion, although Halfway Houses are 
not exclusively for persons with intellectual 
and/or psychosocial disabilities, it is consid-
ered that it can be beneficial for them in 
several ways:

1. Individualised care and support: Half-
way Houses can provide individualised 
support for detainees with disabilities 
based on their individual needs. This can 
include access to specialised healthcare 
professionals, counselling services, and 
educational resources;

2. Peer support: Halfway Houses provide 
opportunities for detainees (including 
those with intellectual and/or psychoso-
cial disabilities) to connect with persons 
who are facing similar challenges. This 
peer support can help individuals build 
social connections and develop coping 
strategies;

3. Transitional support: Halfway Houses pro-
vide transitional support to detainees with 
disabilities who are being released from 
prison or other institutional settings. This 
support can include access to medical and 
mental health services, housing assistance, 
employment training, and other resources 
that can help the individual successfully 
reintegrate into life in the community.
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4. Reduced recidivism: Halfway Houses 
have been shown to reduce recidivism 
rates among detainees. By providing 
transitional support, peer support, 
individualised care, and other resources, 
Halfway Houses can help individuals suc-
cessfully reintegrate into the community 
and reduce the likelihood of reoffending.

ANNEX 6: SLOVENIA -  
OPEN FORENSIC WARD

“The essential is invisible to the eye! And 
the essential is love. Now, how do you 
love someone who killed someone? It is 
necessary to understand this man and the 
circumstances and from birth onwards... 
and to understand his illness.” (Dr. Žagar 
2023)

To determine whether a person can be held 
criminally responsible, the judge may order 
a psychiatric examination. If it is found 
that the defendant was at the time of the 
offence incapable to be found criminally 
responsible, proceedings for the application 
of security measures will be carried out. This 
may result in imposing the security measure 
of compulsory psychiatric treatment and 
confinement in a medical institution. Since 
2012, there is only one such facility in Slo-
venia where such measures can be carried 
out – (a closed) Forensic Psychiatry Unit 
of the University Clinical Centre Maribor. 
However, in the past there was an open 
forensic psychiatry ward in Slovenia – and 
it seems that such a ward was a unique 
practice in Europe.

Although the practice does not exist any-
more, the experiences and its elements 
seem to be a promising practice, which is 
why we chose the Department of Forensic 
and Social Psychiatry of the University 
Psychiatric Hospital in Ljubljana, Slovenia 
(hereinafter: DFSP) for the Slovenian 
national case study. The Department was 
(for a certain period) an open institution 
organised as a therapeutic community 
(TC) and which had a psychotherapeutic 
and rehabilitative orientation. The DFSP 
offered “treatment for psychotic offenders, 
prisoners, and people with socially accentu-

ated psychiatric disorders” (Kobal and Žagar 
1994). However, there was a selection of 
forensic patients that were to be treated 
within the DFSP and those who were 
assessed as too much of a risk, were still 
referred to a closed ward of a psychiatric 
hospital.532 Nevertheless, the experience 
showed that rehabilitation of many of the 
forensic patients can be achieved with 
alternative approaches such as TC.

The DFSP was founded on 15 August 
1967 by the University Psychiatric Hospital 
founded DFSP and the first head the De-
partment was first Dr. Kobal who was later 
replaced by Dr. Žagar.533 Both were psychi-
atrists who beforehand had experience as 
prison psychiatrists. They were also among 
the main protagonists of this development, 
and we could say that if it wasn’t for them, 
an open forensic psychiatry warn would 
never have existed. But to be precise, the 
initiator was Kondža Joco, senior medical 
technician. Dr. Žagar (2023) explained in 
an interview:

“He took the initiative and said to professor 
Kobal... This was a closed department in the 
beginning and there were many patients, 
probably 30 of them or more. And some 
could go home, some couldn't go home, be-
cause they still had the measure issued by the 
court) and were new and aggressive and so 
on... and they weren't allowed to go out. Then 
he said to professor Kobal "Well, they know 
who can go out and who can’t go out any-
way, what if we try to leave the door open?". 
And when they opened the ward, nothing 
happened. Everything went well according 
to a program that had been planned before.” 
However, as written by Kondža and Kobal 
(2014): “The department became open. But 
not mindlessly and without control. Safety 
inside and outside the ward was the basic 
rule. After the bars were removed, we started 
to open the doors gradually.”

According to Kobal and Žagar there was a 
general tendency to organise other depart-
ments as TCs at that time, which helped 
the DFSP to become a true therapeutic, 
rehabilitative and environment-oriented TC 
(for a certain period).534
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In 1994, there was room for 15535 patients536 
and the department was not hospital-like 
and had open doors and non-barred 
windows. DFSP also provided out-patient 
services – at that time 20 patients were in 
family care.537 Not all admitted patients at the 
DFSP were criminal offenders – the group 
was mixed, comprised of major offenders 
(offences such as murder, manslaughter or 
other grave violent acts), minor offenders 
(offences involving property for example) 
and patients with no criminal background (no 
conviction). Also, their diagnoses varied from 
schizophrenic psychoses, other psychoses 
to (severe or minor) personality disorders, 
sometimes in combination with alcohol or 
drug addiction.538

The DFSP staff consisted of one psychia-
trist, one social worker, one senior medical 
technician and three nurses.539 Every patient 
was received by the head of DFSP and the 
team. First, the Therapeutic Pact was to 
be signed, which proscribed inappropriate 
behaviour, excessive drinking, drug-taking 
and absconding. In case patients breached 
the Therapeutic Pact, all circumstances were 
investigated and specific treatment plans 
could be made. It was only rarely necessary 
“to proceed to discharge, transfer into one 
of the closed hospital units, further intensive 
hospital treatment or return to the prison”.540 
Each patient had an individual rehabilitation 
plan. The goal was to rehabilitate the patient 
and return him to his home environment as 
soon as possible.541

Dr. Kobal started TCs and Dr. Žagar con-
tinued them – and added even more TCs: 
music therapy, art therapy, recreational 
therapy. Multidirectional communications 
were established between the offenders and 
the medical staff, among the medical staff 
and among offenders themselves. In various 
groups they met daily or several times a 
week. There was an analytic psychotherapy 
group,542 some patients were part of music 
therapy or psychodrama, occupational and 
recreational therapy groups, and there was 
one group led by the social worker and one 
led by medical staff. Together, staff and 
patients discussed and agreed on how the 
ward should function. The staff also met with 

relatives or patients’ other relevant persons 
to discuss “the circumstances that should 
be taken into account in their future contact 
with the offender”.543 During their regular 
weekly meetings “they also determined who 
goes home and who doesn't. And whoever 
doesn't go doesn't go, he stayed there. He 
didn't need a cop to guard him” (Žagar 2023).

Most patients got to use shorter or lon-
ger breaks over the weekends (except if 
assessed that contacts would not be ben-
eficial for either patients or their relatives 
or both), they could go for walks in pairs or 
small groups and some were also allowed 
to go out for walks alone. The team even 
organised shorter and longer trips – to the 
cinema, museums, events, including other 
cities. Sometimes they rented a bus or even 
drove the patients in their own cars.544 Obvi-
ously, the effort was made to help patients 
“establish the contact with the outside 
world”. After the patients concluded their 
stay in DFSP they could receive out-patient 
treatment and continue to be monitored. 
In case the deterioration of the patient’s 
condition was detected rehospitalization 
could be required.545

In 1992–1993 the average stay of the 
patients in DFSP was 62 days (at that time 
an average stay in Slovenian psychiatry was 
55 days) while the longest stay could last 
up to a year (Žagar 2023). In the period 
of 1984 – 1994, there were no suicides, 
despite the fact that DFSP often cared 
for extremely suicidal persons transferred 
there from prisons546 (Kobal and Žagar 1994, 
269–271). Looking back, Dr. Žagar (2023) 
still considers the DFSP to be successful. 
The rules were rarely broken and violence 
among the patients or against the staff was 
hardly ever detected. The DFSP's success is 
attributed to the atmosphere of the TC, but 
also to the fact that lower-risk patients were 
selected, the small number and homogeneity 
of the Slovenian society, the socio-cultural 
tendencies of the population to self-ag-
gressiveness rather than to violence and 
the adequate provision of psychiatric and 
social services.547

Looking back now, Žagar (20023) says the 

ANNEX - CASE STUDIES ON GOOD PRACTICES



133

JUSTICE FOR ALL

key was “an agreement and trust” between 
the staff and the patients. He took the risk (of 
potential incidents) when allowing patients to 
go outside and/or to go home over weekends 
or holidays. “But if I estimated that someone 
was really dangerous, I sent him to a closed 
ward – for a certain period of time.” Žagar 
(2023) also said: “There should be a forensic 
open part and a forensic closed part and I 
don't really like what's there (in Maribor) now, 
because it's mostly a closed part, and they 
don't have the courage for an open part, like 
I had. Well, you don't have to praise me, but 
you have to be self-confident and work with 
some risk. I worked with risk and I was aware 
of it.”

On the reasons for moving (actually closing) 
the department in 1998, Dr. Žagar (2023) 
said: "I have to say that since the department 
was opened, since it was formed, colleagues 
started saying ‘this doesn't belong here, these 
are criminals, they need to go somewhere 
else, as far away as possible. There are 
teenagers here, what if someone attacks a 
teenage girl’ and I don't know what else. But 
there was never anything." Until 1998, the 
DFSP was part of a Mental Health Centre, but 
as explained by Kondža and Kobal (2014), “the 
ward was a stranger in the dynamic Center 
for Mental Health. The organisers, therapists 
and staff were aware of this and constantly 
looked for opportunities for its independence 
from other units of the hospital, so that it 
would not physically and emotionally disturb 
those who were doing different work. They 
overtook us and in 1998 the department was 
abolished, and the remaining patients were 
placed in the secured ("intensive") department 
of the psychiatric clinic in Polje in Ljubljana." 
The “open door” policy was no longer there.

When asking Dr. Žagar about the potential 
for re-establishing such an open forensic 
and social psychiatry ward, he said: “The 
main question is who would work there. 
Who would want to work there and for what 
money?” As he further explained: “You know, 
a working team is very important. We were 
considered to be the most harmonious team. 
We got along well and respected each other, 
and we also respected the patients, because 
if there was any disrespect, I couldn't stand 

it. Even if you killed someone in a certain 
situation in your life, that did not stop you 
from being a person who deserves respect. 
… If there is no harmony, then fighting and in-
cidents occur. …But back then this wasn't the 
case. Why wasn't it? Probably also because 
of our relationship. Attitude is important. 
Punishment... in 500 years, not even in 500 
years... they will be appalled by the punitive 
policy we (now) have.”

The forensic unit as such (be it closed or semi-
clo sed or open) is a specific place and the 
following quote best describes it: "It is difficult 
to draw a line between freedom and non-free-
dom in the department. Here, two completely 
different institutions meet: medical and 
judicial, which have quite different points of 
view and different approaches to solving the 
same issues. The court enforces the principle 
that people living in a social community must 
follow valid social norms, which also applies 
to mental patients - and psychiatry enforces 
the principle that a patient is just a patient, 
regardless of possible legal measures against 
him. With mutual tolerance, we can carry out 
all the therapeutic activities that are neces-
sary in the ward (therapeutic communities, 
occupational therapy, recreational activities, 
contacts of the patients with their relatives, 
free exits, etc.), although we have to agree to 
the closed-door system and the fact that the 
approval and consent of the court is required 
for the permanent discharge of the patient. 
The partial restriction of freedom therefore 
applies not only to patients, but also to the 
therapeutic team. This is a reality that must 
be considered" (Kondža 1976, 59).

As pointed out, the collection “Challenges in 
forensic psychiatry” was published in 2014, 
which completely ignored the long-term 
practice, experience and successes of the 
DFSP, "which worked for over 30 years at 
high humane, social and professional level".548 
To conclude, Dr. Žagar said: “In our society, 
everything in retrospect, even what was 
positive, is forgotten, and we start all over 
again.”
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